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PETITIONER’S EMERGENCY MOTION FOR A ST F REMOVAL
PENDING APPEAL

Pursuant to Fed. R. App. P. 18 and 27 and 11th Cir. R. 27-1, Petitioner
Kelvin Osvaldo Silva (“Mr. Silva”) files this emergency motion for a stay of his
removal from the United States pending this appeal. Mr. Silva asserts he is not
deportable because he automatically derived U.S. citizenship through his father in
1988. “An assertion of United States citizenship is thus a denial of an essential
jurisdiction fact in a deportation proceeding.” Poole v. Mukasey, 522 F.3d 259, 264
(2d. Cir. 2008) (internal quotations omitted). Mr. Silva should not be removed from
the United States before his claims have been thoroughly reviewed and
adjudicated.

Mr. Silva’s citizenship claim involves constitutional challenges to a
derivative citizenship law that affords him less favorable treatment based on his
legitimacy status, his father’s gender, and his father’s marital status. The statute
was enacted with the racially discriminatory purpose of limiting ways people of
color could acquire U.S. citizenship. But for the unconstitutional law, Mr. Silva
would stand recognized as a U.S. citizen, having satisfied the last requirement to

automatically derive citizenship through his father in April of 1988.
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Facts & PROCEDURAL HISTORY

Mr. Silva was born in the Dominican Republic on October 16, 1976. Ex. 1.
His father, Salomon, and mother, Petra, were not married, and they separated
before Mr. Silva was born. Ex. 2. Shortly after Mr. Silva’s birth, Petra relinquished
all responsibility for Mr. Silva’s care and gave him to his father. /d. Throughout
Mr. Silva’s childhood, Salomon remained his sole custodial parent. /d.

Salomon relocated to the United States in the 1980s. Ex. 3. Mr. Silva
remained in the Dominican Republic with his paternal grandparents. Ex. 2, During
that time, Salomon continued to fully support Mr. Silva. Id. When Salomon
became a U.S. citizen in January of 1988, he promptly arranged for Mr. Silva to
join him in New Jersey. See Ex. 4. On April 13, 1988, when Mr. Silva was eleven
years old, he was admitted to the U.S. as a lawful permanent resident. /d. He
immediately began living with his father and half-siblings in Passaic, New Jersey,
and he has lived in the U.S. ever since. Ex. 2; Ex. 3; Ex. 4; Ex. 5. Mr. Silva’s father
died in 1993, when Mr. Silva was seventeen. Ex. 6.

The Department of Homeland Security (“DHS” or “Department”) initiated
removal proceedings against Mr. Silva on July 5, 2019, following his 2013
conviction for drug offenses. Ex. 7. Mr. Silva filed a motion to terminate the

removal proceedings, asserting he automatically derived U.S. citizenship through

3-
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his father pursuant to 8 U.S.C. § 1432(a)(3) and therefore was not subject to
removal. On March 6, 2020, the immigration judge (“1J”") denied Mr. Silva’s
motion to terminate the proceedings and ordered Mr. Silva removed to the
Dominican Republic. Ex. 8. The IJ found that Mr. Silva was born out of wedlock
on October 16, 1976, that his father naturalized on January 5, 1988, that Mr. Silva
was admitted to the U.S. at age eleven on April 13, 1988, and that he was in his
father’s custody. Id. at 3. However, the 1J held that because Mr. Silva’s parents
never legally married, they could not have achieved a “legal separation,” and that
Mr. Silva therefore did not automatically derive U.S. citizenship through his father.
Id. M. Silva filed a timely notice of appeal with the Board of Immigration Appeals
(“BIA”) and submitted his BIA appeal brief on June 3, 2020. On September 30,
2020, the BIA affirmed the 1J’s decision and upheld the removal order. Ex. 9. On
October 19, 2020, Mr. Silva filed a petition in this Court seeking review of the
BIA’s decision. Silva v. Garland, No. 20-13916-HH (11th Cir. filed Oct. 19, 2020).
On June 3, 2021, this Court remanded the matter to the BIA for consideration of
the full administrative record. Id. (Order, June 3, 2021). On January 19, 2022, the
BIA issued a new decision dismissing the appeal. On January 27, 2022, Mr. Silva

filed a petition in this Court seeking review of the BIA’s decision.



USCAL11 Case: 22-10300 Date Filed: 02/11/2022  Page: 10 of 93 RESTRICTED

ARGUMENT

Mr. Silva requests that this Court stay his removal during the period required
to litigate his petition for review and any resultant proceedings. To win a stay of
removal, a petitioner must show that (1) he is likely to succeed on the merits; (2)
he will be irreparably injured absent a stay; (3) the stay will not substantially injure
the other parties interested in the proceeding; and (4) a stay is in the public interest.
Nken v. Holder, 556 U.S. 418, 434 (2009). The first two factors are the most
important, and the third and fourth factors “merge when the Government is the
opposing party.” Id. at 434-435. A stay motion “can still be granted upon a lesser
showing of a substantial case on the merits when the balance of the equities
identified in factors 2, 3, and 4 weighs heavily in favor of granting the stay.”
LabMD, Inc. v. Fed. Trade Comm'n, 678 F. App’x 816, 819 (11th Cir. 2016)
(quoting Garcia-Mir v. Meese, 781 F.2d 1450, 1453 (11th Cir. 1986)). Here, all

factors favor a stay.

I. M. Silva Is Likely to Succeed on The Merits.

Mr. Silva is likely to succeed in his petition for review. Pursuant to §
1432(a),

A child born outside of the United States of [non-citizen] parents, or
of [a non-citizen] parent and a citizen parent who has subsequently

-5-
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lost citizenship of the United States, becomes a citizen of the United
States upon fulfillment of the following conditions:

(1) The naturalization of both parents; or

(2) The naturalization of the surviving parent if one of the
parents is deceased; or

(3) The naturalization of the parent having legal custody of the
child when there has been a legal separation of the parents or
the naturalization of the mother if the child was bom out of
wedlock and the paternity of the child has not been established
by legitimation; and if

(4) Such naturalization takes place while such child is under the
age of eighteen years; and

(5) Such child is residing in the United States pursuant to a
lawful admission for permanent residence at the time of the
naturalization of the parent last naturalized under clause (1) of
this subsection, or the parent naturalized under clause (2) or (3)
of this subsection, or thereafter begins to reside permanently in
the United States while under the age of eighteen years.

8 U.S.C. § 1432(a) (emphasis added). Put another way, under § 1432(a), a child
born abroad to non-citizen parents would automatically derive U.S. citizenship
after both parents naturalized, or after one parent naturalized if the other parent was
“out of the picture” due to death, failure to establish paternity through legitimation,
or a legal separation of the parents. See Levy v. U.S. Att’y. Gen., 882 F.3d 1364,

1368 (11th Cir. 2018). Under § 1432(a)(3), parents who never legally married
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could not achieve a “legal separation;” thus, a non-marital child’s ability to
automatically derive citizenship through his single custodial father was contingent
upon his parents’ marital status. See Matter of H-, 3 I&N Dec. 742 (BIA 1949).
Because of this rule (hereinafter the “parental marriage requirement”), the
custodial father of a non-marital child whose mother had abandoned him could not
automatically transmit U.S, citizenship to the child unless the child’s mother also
naturalized before the child’s eighteenth birthday. In contrast, the mother of an
un-legitimated child (or the divorced parent of a marital child) could independently
confer their citizenship to their child under § 1432(a)(3)".

Section 1432(a)(3) violates the Fifth Amendment’s equal protection
guarantee by affording preferential treatment to unwed mothers over unwed
fathers, and by affording preferential treatment to marital children over non-marital
children. Because Mr. Silva asserts a claim to U.S. citizenship, and because he
challenges the constitutionality of a derivative citizenship statute based on suspect

classifications, his claims invoke heightened judicial review. See Sessions v.

: Congress repealed § 1432(a) and its parental marriage requirement via the
Child Citizenship Act of 2000 (“CCA™), § 103, 8 U.S.C. §§ 1431-33 (2001),
effective February 27, 2001. Because all relevant events respecting Mr. Silva’s
derivative citizenship occurred before that date, § 1432(a) applies. See Tineo v.
U.S. Att’y Gen., 937 F.3d 200, 206, n.5 (3d. Cir. 2019).

-7-
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Morales-Santana, 137 S. Ct. 1678, 1693-1694 (2017); Tineo, 937 F.3d at 209-210.
In the context of claims to U.S. citizenship, the nature of the challenged
classification will determine the standard of scrutiny. See Morales-Santana, 137 S.
Ct. at 1690; Tineo, 937 F.3d at 210. Thus, Morales-Santana casts serious doubt on
cases that upheld §1432 (a)(3) under rational basis review. See Tineo, 937 F.3d at
210. Moreover, because Morales-Santana makes clear that “no important
government interest is served” by laws that rely upon *“once habitual, but now
untenable, assumptions” about “the way women and men are,” it follows that §
1432(a)(3) cannot withstand intermediate scrutiny. See Morales-Santana, 137 S.
Ct. at 1692; Dale v. Barr, 967 F.3d 133, 146 (2d. Cir. 2020) (Rakoff, D.J.,
concurring).

Additionally, although § 1432(a)(3) does not explicitly mention race, it was
enacted with a racially discriminatory purpose. When the parental marriage
requirement was enacted, non-marital unions were the prevailing form of nuptial
arrangement in many Latin American and Caribbean countries with majority Black

and/or Indigenous populations.? By preventing non-marital children from

2 COHABITATION AND MARRIAGE IN THE AMERICAS: (GEO-HISTORICAL LEGACIES AND

New TrenDs, Albert J. Esteve, Ron J. Lesthaeghe, Antonio Lopez-Gay, & Joan
Garcia Roman, The Rise of Cohabitation in Latin America and the Caribbean,
1970-2011 (2016) (“In many provinces, and especially those with larger native and

_8-
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automatically deriving citizenship through their fathers, lawmakers helped ensure
fewer Black and Brown children became U.S. citizens. These outcomes were
intentional and entirely consistent with racial nativism, as well as prevailing views
that “considered racial mixing a sin that posed a danger to the purity of the white

race.”

1. Section 1432(a)(3) Unconstitutionally Discriminates Based on Gender
and Legitimacy.

On its face, section 1432(a)(3) differentiates based on two suspect
classifications: gender and legitimacy. It creates an automatic citizenship exception
for unwed mothers, to the exclusion of unwed fathers. And it allows marital
children, but not non-marital children, to automatically derive citizenship through a
single parent. There is no reason to believe that unwed fathers have a lesser interest
in their child’s citizenship than unwed mothers. Nor is there reason to believe that
fathers of non-marital children have a lesser interest in their child’s citizenship than

fathers of marital children.

black populations, cohabitations and visiting unions have always existed as
alternatives to the classic ‘European’ marriage.”)

3 See Kristin A. Collins, Illegitimate Borders: Jus Sanguinis Citizenship and
the Legal Construction of Family, Race, and Nation, 123 YALE L.J. 2134, 2164
(2014). Notably, when the Nationality Act of 1940 took effect, many states had
laws prohibiting interracial marriage.

-9-
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In Morales-Santana, the Supreme Court made clear that in the context of a
citizenship claim, laws “granting or denying benefits on the basis of the sex of the
qualifying parent . . . differentiate on the basis of gender, and therefore attract
heightened review under the Constitution’s equal protection guarantee.” 137 S. Ct.
at 1689. Classifications that draw a distinction between fathers and mothers must
serve actual and important governmental objectives, and the discriminatory means
employed must be substantially related to the achievement of those objectives. Id.
at 1690. “[I]f a statutory objective is to exclude or protect members of one gender
in reliance on fixed notions concerning that gender’s roles and abilities, the
objective itself is illegitimate.” Id. at 1692. Thus, “no important governmental
interest is served by laws grounded . . . in the obsolescing view that unwed fathers
are invariably less qualified and entitled than mothers to take reSpénsibility for
nonmarital children.” /d.

Section § 1432(a)(3) treats mothers and fathers differently by allowing an
unwed mother to pass citizenship to her child “when the father, by failing to
legitimate the child, has absented himself from the child’s life,” but not allowing an
unwed father to pass citizenship to his child “where the mother . . . h[as] similarly
abandoned the child.” Dale, 967 F.3d at 147 (Rakoff, D.J., concurring) (quoting

Pierre v. Holder, 738 F.3d 39, 57 (2d. Cir. 2013)). This differentiation is far from

-10-
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minimal; as the Second Circuit has acknowledged, “there is nothing an unwed
father can do, short of marrying and divorcing the biological mother of this child,
to receive automatic citizenship for his children under § 1432(a)(3).” Id. at 148;
Pierre, 738 F.3d at. 54. Following Morales-Santana, the Third Circuit ruled in
Tineo that § 1432(a)(3) unconstitutionally discriminated against Mr. Tineo’s father
based on gender. See Tineo, 937 F.3d at 215. And at least one jurist has expressed
serious doubts about the statute’s facial validity, see Dale, 967 F.3d at 146 (Rakoff,
D.J., concurring). “To put it plainly, § 1432(a)(3) unconstitutionally discriminates
on the basis of sex in a way that no longer even comes close to passing
constitutional muster.” Id. “[J]ust like the offending provision in Morales Santana,
[§ 1432(a)(3)] is premised on the view that unwed fathers are invariably less
qualified and entitled than mothers to take responsibility for non-marital children.”
Id. at 149.

In Levy, this Court considered whether § 1432(a)(3) unconstitutionally
discriminates based on legitimacy. The panel found “the classification at issue is
substantially related to an important government interest” and described the

government’s interest as “rights of an alien parent* who may not wish his child to

4 Mr. Silva’s mother naturalized to U.S. citizenship on June 5, 1998. See Ex.
10.

-11-
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become a U.S. citizen,” quoting Pierre, 738 F.3d at 52. However, Pierre was
decided prior to Morales-Santana, and the Second Circuit has since acknowledged
that § 1432(a)(3) “may reflect outdated notions of gender and parenthood[.]” See
Dale, 967 F.3d at 145 (petition for rehearing en banc filed September 9, 2020).
Stereotypes that “unwed fathers care little about, indeed are strangers to, their
children . . . . are not a proper basis for legislation because they ‘disserve men
who,’ failing to confirm to this stereotype, ‘exercise responsibility for raising their
children.” See id. at 149 (Rakoff, D.J., concurring) (quoting Morales Santana, 137
S. Ct. 1693-95).

2. Section 1432(a)(3) Has a Racially Discriminatory Purpose.

Section 1432(a)(3)’s parental marriage requirement was intended to limit
pathways to citizenship for people of color. Laws that have a racially
discriminatory purpose are subject to the most rigid scrutiny, and, if ever upheld,
must be necessary to serve a compelling government interest. See, e.g., Miller v.
Johnson, 515 U.S. 900, 904-905 (1995); Loving v. Virginia, 388 U.S. 1, 11 (1967).
Government action may violate equal protection “if a discriminatory purpose was
one motivating factor.” See Ramos v. Nielsen, 321 F. Supp. 3d 1083, 1124 (N.D.

Cal. 2018); CASA de Maryland, Inc. v. Trump, 355 F. Supp 3d 307, 325-326 (D.

-12-



USCAL11 Case: 22-10300 Date Filed: 02/11/2022  Page: 18 of 93 RESTRICTED

Md. 2018); Centro Presente v. U.S. Dept. of Homeland Security, 332 F. Supp. 3d
393, 415 (D. Mass. 2018).

Section 1432(a)(3) codifies an administrative policy created to prevent
people of color from becoming U.S. citizens. First codified in the Nationality Act
of 1940,’ the law was written when general racial bars to naturalization remained
in effect. In the years leading to the 1940 Act’s passage, lawmakers were
concerned derivative citizenship laws would help people circumvent the racial
bars. For example, lawmakers who helped draft the 1940 Act suggested that a law
allowing foreign-born children to acquire U.S. citizenship through either parent
would open the doors to “thousands of cases . . . involving persons in various
countries, including Oriental countries,” thus “letting down the immigration

”6 Congress members

barriers established by the Immigration Act [quotas] of 1924.
believed such a law could extend naturalization privileges to people who otherwise

would be racially ineligible.” Amidst these concerns, lawmakers enacted Section

> See H.R. 9980, AN AcT 10 REVISE AND CODIFY THE NATIONALITY LAWS OF THE
UNITED STATES INTO A COMPREHENSIVE NATIONALITY CoODE, 54 Stat. 1137, 76th Cong.
3d. (Oct. 14, 1940) (hereinafter “1940 Act”).

6 See Letter from A. Dana Hodgdon, Dep’t of State, Visa Div., to Wilbur J.
Carr, Ass’t Sec’y of State 1-2 (Jan 19, 1933).

7 See HearINGs oN H.R. 3673 anp H.R. 77 Berore THE H. Comm. ON
IMMIGRATION AND NATURALIZATION, 73d Congress 23 at 37 (1933).

-13-
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313 of the 1940 Act, later recodified in 8 U.S.C. § 1432(a)(3), limiting the
automatic acquisition of citizenship to cases in which both parents had naturalized,
unless the parents were legally separated.® The law was consistent with a position
State Department officials had already taken: that U.S.-citizen fathers could
unilaterally confer their citizenship only to marital children, and that the validity of
the parents’ marriage would be decided under U.S. law.’ From its inception,
administrators used the parental marriage requirement as a pretextual justification
for rejecting citizenship claims based on applicants’ race,'® and its codification in
the 1940 Act was similarly rooted in racial animus. Shedding light on lawmakers’
discriminatory intent, one State Department official who was heavily involved in
drafting the 1940 Act had stated it was “an absurdity to leave the doors wide open

to the admission of negroes, one of the most backward races in the world, while

8 See 1940 Act, supra n.5.

® See Letter from George Rives, Ass’t Sec’y of State, to Harold M. Sewall,
U.S. Consul Gen., Samoa (Apr. 26, 1888), and Letter from George Rives, Ass’t
Sec’y of State, to Harold M. Sewall, U.S. Consul Gen., Samoa (July 19, 1888), in
MESSAGE FROM THE PRESIDENT OF THE UNITED STATES TRANSMITTING DOCUMENTS
RELATING TO THE CONDITION OF AFFAIRS IN SAMOA, S. Exec. Doc. No. 50-31, at 55,
102 (1888).

10 See Ng Suey Hiv. Weedin, 21 F.2d 801 (9th Cir. 1927); Chin Suey v.
Tillinghast, 26 F.2d 588 (1st Cir. 1928); Louie Wah You v. Nagle, 27 F.2d 573 (9th
Cir. 1928).

-14-
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keeping them closed to prevent the admission of a few Chinese and Japanese who
might enter under the quotas.”'! Notably, non-marital unions were a primary form
of nuptial arrangement in Latin American and Caribbean countries where a

significant proportion of the population was Black and/or Indigenous.'

II. My Silva Will Suffer Irreparable Harm If Removed Before His Petition
for Review Is Adjudicated.

Along with the likelihood of success on the merits, the irreparable injury
inquiry is one of “the most critical” factors in adjudicating stay applications. Nken,
556 U.S. at 433. Absent a stay of removal, Mr. Silva will suffer irreparable harm
for two main reasons. First, forced deportation would injure Mr. Silva’s mental
health and cause extraordinary risk to his health and safety due to the impact of the
COVID-19 pandemic in the Dominican Republic. Second, Respondent, the
Attorney General, lacks the capability to return Mr. Silva if he is deported and then
prevails before this Court. Whether DHS will return him depends entirely on
DHS’ return policy, which is non-binding, vague, and discretionary. It also does

not, by its terms, apply to U.S. citizens. As the U.S. Embassy in the Dominican

1l Patrick D. Lukens, A QuieT Victory FOR LaTiNo RigHTs: FDR AND THE

CoNTROVERSY OVER “WHITENESS”, (2017).
12 See Jose E. Arraros, Concubinage in Latin America, 3 Fam L. 330, 332
(1963).

-15-
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Republic is currently open mainly for emergency processes, and only accepting
limited non-emergency appointments, Mr. Silva is likely to be stranded in the

Dominican Republic if he prevails on this petition for review.

1. Forced Deportation Would Adversely Affect Mr. Silva’s Mental and
Physical Health. Separate Him from Family, and Subject Him to
Additional Harm Resulting from the COVID-19 Pandemic in the
Dominican Republic. '

Mr. Silva would suffer irreparable injury if forced to return to a country
where he has not lived since early childhood, has no family members with whom
he has an ongoing relationship, and is currently impacted by the COVID-19
pandemic."

Mr. Silva has lived in the United States for more than 30 years, and for his
entire adult life. He is 44 years old and has lived in the United States since he was

11. His children live in the United States. Mr. Silva has no close family members

13 Accord Padilla v. Kentucky, 559 U.S. 356, 130 S.Ct. 1473, 1481 (2010)
(“[D]eportation is a particularly severe ‘penalty.’”) (quoting Fong Yue Ting v.
United States, 149 U.S. 698, 740 (1893); Lehman v. United States, 353 U.S. 6835,
691 (1957) (Black, J., concurring) (“To banish [an immigrant] from home, family,
and adopted country is punishment of the most drastic kind.”); Bridges v. Wixon,
326 U.S. 135, 154 (1945) (“Though deportation is not technically a criminal
proceeding, it visits a great hardship on the individual and deprives him of the right
to stay and live and work in this land of freedom.”).

-16-
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remaining in the Dominican Republic, and no residence to return to if he is
removed.

Mr. Silva’s removal will negatively impact his emotional and mental health.
He has remained in detention for years hoping his claims of citizenship and
unconstitutional discrimination against him and his father would be heard. As
noted above, Mr. Silva was abandoned by his mother as a baby and raised by his
father and paternal grandparents. At the tender age of 11, he entered the United
States as a lawful permanent resident due to his father’s concerted efforts to secure
a visa for him. Upon arrival, he lived with his father and half-siblings, struggling
to fit into his new surroundings and learn English while also navigating the
complicated terrain of young adulthood.

Mr. Silva’s father took affirmative steps to ensure that Mr. Silva would be
recognized as his son, protect any succession rights he might have, and support
him emotionally and financially. Unfortunately, Mr. Silva’s father died when he
was seventeen years old. Removal to the Dominican Republic before Mr. Silva
could effectively assert his citizenship claim, and his father’s right to transmit U.S.
citizenship to him, would cause irreparable emotional pain to Mr. Silva, especially

in light of the dire circumstances currently existing in the Dominican Republic.

-17-
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Removal of Mr. Silva to the Dominican Republic before the resolution of his
petition for review would cause irreparable harm to his physical health. Because he
has multiple pre-existing chronic health conditions, including asthma and untreated
renal insufficiency, Mr. Silva faces heightened risk if he contracts COVID-19.
Currently, the Department of State maintains a Level 4 Travel Advisory
“recommending U.S. citizens not travel to the Dominican Republic due to health
and safety measures and COVID-19-related conditions.”"* The advisory notes that
“medical care is limited with some hospitals at or near full capacity,” and that the
availability of emergency medical care is “significantly reduced.”'® Though the
advisory also notes that vaccinations “may” lower an individual’s risk of
contracting and developing severe symptoms from COVID-19, the
recommendation and country conditions discussed above apply to all individuals,
despite vaccination status.'® Thus, due to Mr. Silva’s pre-existing conditions, he
remains at risk of becoming ill with COVID-19 and being unable to access medical

care in the Dominican Republic .

14 Coronavirus Information For the Dominican Republic, U.S. Embassy in the

Dominican Republic,
https://do.usembass
Feb. 9, 2022).

19-information/ (last visited

b
I
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USCA11 Case: 22-10300 Date Filed: 02/11/2022 Page: 24 of 93 RESTRICTED

In addition to the heightened risk of COVID-19 and reduced medical
capacity, the Department of State also maintains a Level 4 Travel Advisory citing
the prevalence of violent crime in the Dominican Republic.'” The advisory notes
that the “wide availability of weapons, [and] the use and trade of illicit drugs”
leads to the “high level of criminality” in the country as a whole.'® The advisory
also notes such violence is worse in urban areas than in tourist resort areas.'® Mr.
Silva would return to an urban area rather than remaining in a tourist area. As Mr.
Silva has no residence to return to in the Dominican Republic and will be without
shelter, he risks serious injury from violent crime.

For these reasons, the harm that Mr. Silva will suffer if removed to the
Dominican Republic is qualitatively different from the harm that a petitioner would
ordinarily suffer. Thus, Mr. Silva has satisfied this factor of the inquiry under

Nken.

7 Dominican Republic Travel Advisory, U.S. Department of State - Bureau of
Consular Affairs,

https://travel.state. gov/ content/travel/en/traveladvisories/traveladvisories/dominica

n-republic-travel-advisorv.html (last visited Feb. 9, 2022).
S /7

LA (/A
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2. DHS’s Return Policy Does Not Afford Mr. Silva Effective Relief If
He Prevails on His Petition for Review.

i Background.

Mr. Silva also faces irreparable injury because the Respondent cannot ensure
that the government will facilitate his return to the United States if the Court grants
his petition for review. This is because an effective return policy—one that
consistently and predictably returns those who prevail on their petitions for
review—does not exist.

With respect to irreparable harm, the Court in Nken stated:

It is accordingly plain that the burden of removal alone cannot
constitute the requisite irreparable injury. Aliens who are removed
may continue to pursue their petitions for review, and those who
prevail can be afforded effective relief by facilitation of their return,
along with restoration of the immigration status they had upon
removal.

Nken, 556 U.S. at 435. The Court’s belief in the existence of effective return
procedures arose from a claim that the Solicitor General (SG) made in its
brief that it later retracted. Id. (citing Resp. Br. at 44, Nken v. Holder, 556

U.S. 418, No. 08-861 (Jan. 2009)).

In fact, no formalized “policy and practice” then existed. The SG

-20-
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subsequently informed the Supreme Court that it was “not confident that the
process for returning removed aliens, either at the time the brief was filed or during
the intervening three years, was as consistently effective as the statement in its
brief in Nken implied.”? In this letter, the SG acknowledged the “absence of a
written, standardized process for facilitating return” and the “the lack of clear or
publicly accessible information for removed aliens to use in seeking to return if
they received favorable judicial rulings.” Id. at 3—4.

On February 24, 2012, U.S. Immigration and Customs Enforcement (ICE), a
subagency of DHS, issued a general policy directive regarding returns for a limited
set of cases.”! However, as explained infia, this general policy is ineffective to
ensure the facilitation of Mr. Silva’s return.

Thus, in addition to assessing the individualized injury that will result absent

a stay of removal, this Court should assess whether Respondent is capable of

20 Ltr. From Michael R. Dreeben, Deputy Solicitor General, to William K.
Suter, Clerk of the Supreme Court, at 4 (Apr. 24, 2012), available at
https://nipnlg.org/PDFs/practitioners/our_lit/foia_dhs_return/2012_24Apr_osg-ltr-s
upct.pdf.

2l See ICE Policy Directive Number 11061.1: Facilitating the Return to the
United States of Certain Lawfully Removed Aliens, available at
https://www.ice.gov/doclib/foia/dro_policy memos/11061.1_current _pohcy facilit
ating_return.pdf

-21-
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returning Mr. Silva if the Court grants the instant petition for review.?

ii.  Respondent Cannot Ensure Mr. Silva’s Return If the Court
Denies a Stay and Later Grants His Petition for Review.

a. ICE 5 Return Policy Does Not Account for Wrongful
Removal of U.S. Citizens

ICE’s facilitated return policy does not, by its terms, apply to Mr. Silva, who
presents a good faith and meritorious argument that he is a U.S. citizen. If Mr.
Silva prevails on his petition for review, he will be deemed a U.S. citizen, and
“[t]he Executive Branch may remove certain [noncitizens] but has no authority to
remove citizens.” Poole v. Mukasey, 522 F.3d 259, 264 (2d Cir. 2008) (remanding
for consideration of petitioner’s derivative citizenship claim). As a U.S. citizen,
Mr. Silva would no longer be under ICE’s jurisdiction, and ICE could potentially
decline to facilitate his return.

If ICE fails to apply its policy to Mr. Silva, he could be stranded in the
Dominican Republic despite prevailing on his citizenship claim. Currently, the
U.S. Embassy in the Dominican Republic is limited to reduced services for U.S.

Citizens.” These services are available to U.S. Citizens who need to replace their

22 These factors overlap to the extent that the inability to return is itself an

individualized injury that results from deportation.
23 Coronavirus Information For the Dominican Republic, U.S. Embassy in the

Dominican Republic,
22-
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passports, but only limited appointments are available for an initial passport
application.”® Even if the U.S. Embassy would accept Mr. Silva’s application for a
U.S. passport, given the health and financial precarities discussed supra, Mr. Silva
may be unable to access these services, navigate the passport requirements
imposed by the embassy, or pay the cost of a U.S. passport.

Even if Respondent could authoritatively state ICE would apply its policy to
Mr. Silva, the policy remains inadequate to ensure his return.

b. ICE Asserts Its Return Policy Is Neither Binding Nor
Enforceable.

Even if it applies, the ICE return policy does not negate Mr. Silva’s risk of
irreparable harm, because ICE asserts it is non-binding and “is not intended to,
does not, and may not be relied upon to create any right or benefit, substantive or

procedural, enforceable at law by any party in any administrative, civil, or criminal

https://do.usembassy.gov/u-s-citizen-services/covid-19-information/ (last visited
Oct. 15, 2020).

24 Passport Services, U.S. Embassy in the Dominican Republic,

https://do.usembassy.gov/u-s-citizen-services/passports/ (on this page is a link for

“emergency passports” that provides information for “Lost, Stolen, or Damaged
Passports,” explicitly limiting services to “tourists only,” and noting

non-application to U.S. Citizens residing in the Dominican Republic,
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matter.”” ICE did not promulgate the policy through notice and comment
procedures, and it can be retracted or replaced at any time.

C. ICE's Return Policy Is Vague and Discretionary.

As noted above, ICE’s return policy does not ensure that ICE would
facilitate Mr. Silva’s return to the United States. Under the policy, ICE facilitates
only the return of persons who were previously lawful permanent residents or
whose “presence is necessary for continued administrative removal proceedings,”
and, within those groups, only those who can afford to pay.”® The policy directive
does not address the specific mechanisms that would be used to facilitate the return
of prevailing U.S. citizens such as Mr. Silva.

In sum, ICE’s return policy provides no assurance that the harm of
deportation could ever be repaired. For these reasons, the Court should evaluate the
irreparable harm of deportation without regard to the Supreme Court’s discussion

of this factor in Nken.

% Supran.l9,98.
% rdatq72, 3.1
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III. A Stay Will Not Injure the Government, and the Public Interest
Favors a Stay.

In an immigration case, the last two factors in a stay analysis merge because
the Government is both the opposing litigant and the public interest representative.
Nken, 556 U.S. at 435. Staying Mr. Silva’s removal pending appeal will not injure
the Government, and the public interest favors a stay.

A stay supports the public interest because the public has an “interest in
preventing [noncitizens] from being wrongfully removed.” Nken, 566 U.S. at 436.
This interest is heightened when a petitioner asserts a defensible claim to U.S.
citizenship. Removal to the Dominican Republic will impede Mr. Silva’s ability to
communicate with counsel, authorize strategy, and guide the arguments in this
case. As Mr. Silva will have extremely limited resources if removed to the
Dominican Republic, his ability to stay in contact with his attorneys by use of
technology, even telephone calls, is likely to be very limited. A stay of removal
supports the public’s interest in due process protections, including access to
counsel, in matters involving interests in citizenship.

Staying Mr. Silva’s appeal will not injure the government. This is plainly not
a case where the interest in prompt removal may be heightened, such as where “the

[non-citizen] ... has substantially prolonged his stay by abusing the processes

-25-
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EMERGENCY MOTION FOR A STAY OF REMOVAL PENDING APPEAL and
attached pages to be served on all parties or their counsel of record by serving a

true and correct copy by Federal Express at the addresses listed below:

Merrick Garland
Attorney General
U.S. Department of Justice

950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

David M. McConnell

Director

Office of Immigration Litigation
Civil Division

U.S. Department of Justice

P.O. Box 878, Ben Franklin Station
Washington, D.C. 20044

Francisco Madrigal

Field Office Director

Atlanta Field Office

U.S. Immigration and Customs Enforcement
180 Ted Turner Drive, SW Suite 522
Atlanta, GA 30303

o ’/‘
Peter Isbister

Counsel for Petitioner
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provided to him.” /d. Mr. Silva has no incentive to abuse the appeal process, as he
is currently detained by immigration authorities; his appeal is a plausible challenge
to removability on account of his claim to citizenship, and represents his first
opportunity to be heard on the merits of these claims, which is not abusive in any
way.

ConcLusioN

For these reasons, this Court should stay Mr. Silva’s removal pending this
petition for review.

Respectfully submitted this 11th day of February, 2022,

PeteTTsbister, Esq.
Counsel for Petitioner

26-
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FORM. OC- 11 01-0604629-6
BAR CODE

DOMINICAN REPUBLIC
CENTRAL ELECTORAL BOARD Event No.
NATIONAL DIRECTION OF THE CIVIL STATE REGISTRY 900-01-2009-01-07000383

Mun, 0.C. Year Reg No.
EXTRACT OF BIRTH ACT
(Art. 99 Law No. 659, of 17.7-1944)

WE CERTIFY: That in the Civil State Office of meﬁrﬁm VILLA ALTAGRACIA, registered on the Twelfth
(12) days of the month of November of the year Nineteen Seventy Six (11-12-1976), is found inscribed in the Book No. 00076 of registries of
BIRTRH, OPPORTUNE DECLARATION, File No. 0110, Act No. 01510, year 1976, the registry belonging to:

*kk KELVIN OSVALDOQ #wvx
Of MALE sex, bom in VILLA ALTAGRACIA on the sixteenth (16) days of the month of October of the year Nineteen Seventy Six (10-16-
1976).

FATHER: SALOMON SILVA PIMENTEL
MOTHER: PETRA RAMONA SUSANA, country of nationality Dominican Republic, National Identification No. 013173-068.
No Further Information below this line~—

The present document is issued upon request of the interested party in SANTO DOMINGO, NATIONAL, DISTRICT, Dominican Republie,
today on the EIGHTH (8) days of the month of JANUARY of the year TWO THOUSAND NINE (2009).

[Signed and sealed]
TRANSLATION CERTIFICATION

I, Lourdes D. Morillo, hereby state that I can fluently write and speak in both English and Spanish, and that I have translated this
document based on the original.

On this " _day of the month of August of the year__2019, before me, the undersigned Notary Public, personally appeared

UBA ;s
otary Pubfic - State of New York

alified In New York Coun_
Qu 844928

“Via Travel Inc. 37 W. Burnside Ave, Bromx, NY 10453 « Tel: 715-534-1010
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EXTRACTO DE ACTA DE N ACIMIENT o Mun. O.C. Afio Reg. No.

CERTIFICAMOS: Que en la Oficialia de! Estado Civil de Ja 1RA, CIRCUNSCR IPCION, VILLA ALTAGRACIA ,
registrado el dfa doce del mes de noviembre del afio mil novecientos setenta y seis (12-11-1976), se encuentra inscrito en

el Libro No. 00076 de registros de NACIMIENTO, DECLARACION OPORTUNA , Folio No. 0110 , Acta No. _

**%* KELVIN OSVALDQ w***

De sexo MASCULINO nacidg en VILLA ALTAGRACIA el dja dieciseis del mes de octubre del afio mil novecientos
setenta y seis (16-10-1976),

PADRE: SALOMON SILVA PIMENTEL
MADRE: PETRA RAMONA SUSANA , pals de nacionalidad Repiblica Dominicana, cédula de identidad No.
013173-068

~— ~- No mds informacién debajo de esta linea

T

18

X

ST

El presente documento se expide a peticién de la parte interesada en SANTO DOMINGO, DISTRITO NACIONAL
Reptiblica Dominicana, hoy dia QOCHO (8) del mes de _ENERO
delafio _DOS MIL NUEVE (2009)
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LU I SN LI R L BT E R B TR

DECLARATION OF DONAY SILVA

1 D“’.nm' Sil\_m o over the age of ¢ighteen and am competent to testify. [ am
providing this declaration in support of my half-brother, Kelvin Osvaldu Silva, AP

041 421 501,

in his immigration case before the Atlanta Immigration Court This

d“’n_m““" wits prepared with the assistance of an interpreter between the Spanish
';.nd "‘",gl“h lanyguages. 1 herehy swear amd affirm under penalty of perjury that the
ullowing is e and comrect to the best of my knuwledge.

L.

My nume is Donay Silva, | was born in Villa Altagracis, Dominican
Repubtic on Aptil 28, 1976. My mother is Agustina Rodriguez, D/O/B
OR/ZB/1987 My father is Saloman Silva, D/O/B 03/13/1951, D/O/D/
11/14/1993. My address is 14 Halpine Street, Paterson, NJ, 07522, and my
telephone number §s 973-413.0561.

- Relvin Osvaldo Silva is my half-brather. We have the same father, Salomon

Silva. We have different mothers.

Our father Salomon bruught me and my brother Kelvin ta live with him i
the U.S. in April of 1988, Our paterna grandparents joined us in the U.S.
shortly after that. |

- Afler coming to the 1.5, my brother Kelvin and 1 lived together with our

father, our father's wife and children, and our patemal grandparents in
Passsic, New Jersey, where Kelvin and ) enrolled in school. Our father took
care of us and provided for all our needs physically, emotionally, and
financially until his death,

Our father’s death was very hard on me and Kelvin, In Kelvin's case, he lost
the only parent who cared or provided for him, and it nffected him deeply.

Intcrprcter.%ﬁ;k}sms

Daté BIBY 02/112082  *Pagie! ¥ brodRESHOTHEL <= "
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Re: Kelvin Qsvaldo Silva

Honorable Immigration Judge

The undersigned, Esperanza Silva, United States citizen, born in Dominican Republie,
domiciled at 280 Gregory Ave Apt 308 Passaic NJ 07055, hereby declare under
penalties of perjury the following:

That I am the paternal aunt of Kelvin Osvaldo Silva. He is my older (deceased) brother
Salomon’s son. I was to babysit him when he was younger and he has always have a
special place in my heart. He was raised by my grandparents and my brother brought
him very young and he had full custody of him.

Kelvin is a kind hearted person, very loving and very family oriented. All of us in the
family love him dearly and I am very sad knowing how his mistakes have cost him his
freedom.

I personally know there is a lot of sadness in his heart. Our family and I can assure
you that given another opportunity, Kelvin can turn his life around and become a
productive member of society.

Thanking you in advance for your attention, I can be reached at the above listed
address or at (717) 606-9349,

Sincerely yours,

w‘:@, State of New Jerscy - Passaic Coun g
g 5 . -
speranza Silva Sworn and subscribed on Date_ 2/ ﬁ {

eppeared 1‘:11‘.‘:653&{!‘.}’ and isck o aar’ ader pe:tuf_vs of
perjury that the foreqoing ¢ ciits are true and correct.
RUTH ORTIZ, Nowry Fubfic #2344163

iy Cominission Expircs e
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TRANSLATED FROM SPANISH
SWORN DECLARATION

Act Num, Three Hundred Eleven (311)

In the municipelity of Villa Altagracia, province San Cristobal, Dominican Republic, on the Sixth {06) days of
the month of September of the year Two Thousand Nineteen (2019). Before me, Lic. Jealian Mateo Jesus,
Dominican, of legal ege, bearer of the National and Electora] Identification No, 068-0000711-1, attormey notary
public of the number for the municipality of Villa Altagracia, provinee of San Cristobal, Dominican Republic,
with licenss No. 7392, with professionel study open at street Juan Reyes Nova, apartment 201, sector Los Multis
of this municipality of Villa Altagracia, province of Sen Cristobal; Appeared Freely and Voluntarily the
Measrs,: 1 Juan Rarrier Dias, Dominican, of legal age, single, mechanie, Holder of the Netional and
Electora] Identification No. 402-2014623-3, domiciled aud resident at Nicaragua, house no. 4, Midtown of the
munfeipality of Villa Altegracia, Province San Cristobal, Dominican Republic; 2)  Olga Fermina Farrisr
Diez Dominican, of legal age, single, stylist, Holder of the National and Electoral Identificatinn No. G68-0039647-
2, domiciled and resident in Nicaragne, house no. 4, Midtown of the municipality of Villa Altagracia, San
Cristobal, Dominican Republic; 3) Rafaela Antonia Disz, Dominican, of legal age, single, dressmaker,
Holder of the National and Blectoral Identification No. 068-0039963-3, domiciled and resident at street
Nicerague, house no. 4, Midtown of this municipality of Villa Altagracia, San Cristobal, Dominican Republic;
4) Marcela Silverio Diaz, Dominican, of Jegeal age, single, housewife, Holder of the National and Electoral
Identification No. 068-0022325-4, domiciled and resident at Anacacna, house No. 68 of the mumicipality of Villa
ARsgracis, province Sen Cristobal, Dominican Republic; 5) Jovina Heredin Marrere, Dominican, of
legal age, single, opérator, Holder of the National and Blectoral Identification No, 068-G021637-3, domiciled end
resident at La Torre, house No. 10, sector Fatima of the munieipelity of Villa Altagracis, Dominican Republic.
6) Beatriz Montero Mota, Dominican, of legal age, single, of occupation honsewife, Holder of the National
and Electoral Identiffcation No. 068-0004406-4, domiciled and resident at La Tome, Villa Nuava, municipality
of Villa Altagracia, province San Cristobal, Dominican Republie; 7) Enders Manuel Segura Olivero,
Dominican, of legal age, single, technician, Holder of the National and Electoral Tdentification No. 068-0041684-
1, with domicile and residence st street Las Mercedes, hause No. 11, sector Pafarito of this municipality of Villa
Altagracin, province of San Cristobal, Dominican Republic; instrumental and required witnesscs for such purpose,
free of all faults and exceptions established by the law, whom declare to me Under the Faith of Oath, what is
declared as follows: FIRST: That they personally know for over Ten (10) years the young man Kelvin Osvaldo
Silva, Dominican, of legal age, Alien Resident No. A41421501, bom an 10/16/1976 in Villa Altagracia, province
of San Cristobal, Dominican Republic; SECOND: That it is their knowledpe that his pasents are Mr, Salomon
Silva Pimentel, Dominican, of legal age, deceased on 11/14/1993, in the United States, and Petra Ramona
Susana, Dominican, National Identification No. 013173-068; THIRD; That it is the knowledge of each one of
thetn, that Mr. Kelvin Osvaldo Silva, was always since his childhood unti] ke reached his legal age under the
care and custody of his father, the late M. Salomon Sliva Pimentel.

DONE AND DRAFTED, in the place end date previously mentioned in presence of the Messrs, whom have
appeared for such purposes, whom after hearing the lecture of the present act, proceeded to sign before me Notary
Public, THAT CERTIFY AND GIVE FATTH. '

[SIGNED AND SEALED]

TRANSLATION CERTIFICATION
1, Lourdes D, Morillo, hereby stato that I can fluently write and speak in both Boglish and Spanish, and thal I have tranglated
thiz document based on the original.

Ctntiusgz nfé;ﬂgﬂfg{__of&eyw&ﬁ[ﬁ,b&&mmqmmm{pndﬂomhhﬁquy

in Travel Inc. 37 W, Burnzide Ave, Bronx, NV 10453 » Tel: 718-5841010
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Aoto ¥ Syl T % i:'
Enge. :" 15 gracia, provincla San Cr

Rapiityd a los sels (06) Dias del ;
septiambm del Afio Das Mil diecinueve (2019). Por antae™ iﬁ-—:’-"
Liog. Juliin Mateo Jests, dominicano, mayor de edad, portadox

de la cédula de identidad y electoral Wo. 068-0000711-1,
abogade notaric piblico de los del nimerc para el municipio

de Villa Altagracia, provincia de San Cristébal, Reptblica
Dominicana, con matricula Wo.7392, con estudio profesional 1l
ablerto al piblice en la calla Juan Reyes Wova, apartamento
201, barrio log Multis de este municipio de Vvilla Altagracia,
provincia de San Cristoébal; Comparecieron Libro ¥
Voluntarlamentes los  sefiores: 1) Juan Farxxriér DPias,
dominicano, mayor de edad, soltero, mscénico, Titular de la
Cédula de Identidad y Electoral KWo.402-2014623-3, domiciliado
y residente en la Wicaragua, Casa No. 4, Centro de la .Ciudad.
del municipio de Villa Altagracia, provincia San Cristébal,
Rapfiblica Dominicana; 2) Olga YFermina YFarrier Diax
dominicana, mayor de edad, socltera, estilista, Titular de la
Cédula de Identidad y Elactoxal Ho.068-0039647-2, domiciliada
y residenta en la Nicaragua, casa no. 4, Centrc de la Ciudad
dal municipio de Villa Altagracia, Provincla San Cristébal,
Repfiblica Dominicana; 3} BRafasla Antonia Diax, dominicana,
mayor de edad, soltera, modista, Titular de la Cédula de
Identidad y Electoral No.068-0038963-3, domiciliado ¥y
residente en la calle Nicaragua, casa No.4, Centro de la
Ciuvdad de este municipio de Villa Altagracia, San Cristébal,
Repiiblica Dominicana:; 4) Marcala Silverie Diaz, dominicana,
mayor de edad, soltera, quehaceres domdsticos, Titular de la
Cédula de Identidad y Electoral No.068-0022325-4, domiciliado
y residente en la Anacaona, caga HNo. 6B del municiple de
Villa Altagracia, provincia San Cristdbal, Reptiblica
Dominicana; S) Jovina Horadis Mavrero, dominicano, mayor de
edad, soltero, opararia, Titular de la Cédula de Identidad y
Electoral No. 069-0021637-3, domicliliado y residente en La
Torre, casa No. 10, sector Fitima del municipio de Villa
Altagracla, municipio de Villa Altagracia, Repiblica
Dominicana; 6) Beatriz Montere Mota, dominicana, mayor de
edad, soltera, ama de casa de ocupacifn, Titular de la Cédula
de Identidad y Electoral WNo.068-0004406-4, domiciliada y
residente en La Torre, Villa HNueva, municipio de Villa
Bltagracia, provincia Sam Cristébal, Reptiblica Dominicana; 7)
Enders Manuel Segura Olivero,  dominicano, mayor de edad,
soltero, técnico, Titular de la Cédula de Identidad ¥y
Electoral No.068-0041684~1, con domicilio y residencia en la
calle Las Mercedes, casa Ho. 11, sector Pajarito da aste
municipic de Villa Altagracia, provincia de San Cristdbal,
Repfiblica Dominicana; testigos instrumentales y requeridoes al
efecto, libres de todas tachas y excepclones que establece la
Ley, quienes me declaran Bajo La Fe Del Juramenta, lo que a
continuacién se hace declarar: FPRIMERO: (Que conocen
personalmente por mis de Dilez (10) afios al joven Relwvin
Osvaldo 8ilva, dominicano, mayor de edad, No. de residencia
americana No. A41421501, pacido en fecha 16/10/1576 en Villa
Altagracia, provincia San Cristdbal, Repiblica Dominicana: v
mmo Que es de su conocimiento, gque sus padres son los
‘sefiores Salomdn Silva Pimentel, dominieano, mayor de edad,
fallecide en fecha 14/11/1993, en Estados Unidos, y Pstxa
Ramona Susafia, dominicana, cédula No, 013173-068; ZTERCERD:
Que es del conocimiento de cada uno de ellos, que el sefior
Eelvin Osvaldo Silva, siempre se mantuvo desde su nifiez hasta
alcanzar la miyoria de edad bajo el cuidado y custodia de su
padre, el fenecido sefior Salemén Silva Fimantal.
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BECHO ¥ REDACTADD, en el lugar y fecha antes mencionados en”
presencia de los Beflores que han comparecido para tales '
fines, quienes después de haber oido lactura dal p
Acto, procedieron a firmar por ante mi Notario Pdb
CERTIFICC Y DOY ¥E.

bl s G,

Testigo
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[Translation of signatures and seals represented by “[SIGNED AND SEALED]" in the translation
by Lourdes D. Morillo dated 27 September 2019]

[signature] [signature]

Juan Farrier Dias QOlga Fermina Farrier Diaz
Witness Witness

[signature] [signature]

Rafaela Antonia Diaz Marcela Silverio Diaz
Witness Witness

[signature] [signature]

Jovina Heredia Marrero Beatriz Montero Mota
Witness Witness

[signature]
Enders Manuel Segura Olivero

Witness

[signature] [seal:]

Lic. Julian Mateo lesus JULIAN MATEO JESUS
Notary Public NOTARY PUBLIC ATTORNEY

MAT. 7392
Villa Altagracia, Dominican Republic
[seal:]
ATTORNEY GENERAL OF THE REPUBLIC
Citizen Service Center, Santo Domingo Ceiba
General Secretariat
Santo Domingo

[seal:]

Dominican Republic

Attorney General of the Republic

Confirms the validity of this document entering the
CIS Code in portal.servicios.pgr.gob.do

[barcode] [QR code]

CIS Code: 056-9102-8743909-7

[signature]

Authorized signature Maria De La [illegible]

[seal:]

MINISTRY OF EXTERIOR RELATIONS
MIREX

Santo Domingo, D.R.
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I, James Michael Thomas, hereby certify that I am qualified to translate between the Spanish and
English languages. I have read the foregoing original document, and attached a true and correct
translation from Spanish to English to the best of my abilities.

10 October 2019

James Michael Thomas Date



DECLARACION DE PETRA RAMONA SUSANA

Yo, Petra Ramioriad“Stsatia teigo Ma§ ai-didciotkaarios ysoycampetente pary
testificar. Esta declaracion fue preparada con la asistencia de un intérprete entre los
idiomas espafiol e inglés. Por la presente juro y afirmo bajo pena de perjurio que lo
siguiente es verdadero y correcto a lo mejor de mi conocimiento.

1. Mi nombre es Petra Ramona Susana. También uso el nombre de Patricia. Naci en
Santiago, Republica Dominicana, el 15 de febrero de 1958. He vivido en los Estados
Unidos desde 1981.

2. Kelvin Osvaldo Silva, A # 041 421 501, es mi hijo. Nacié en Villa Altagracia, Republica
Dominicana, el 16 de octubre de 1976. El padre de Kelvin es Salomon Pimentel Silva. La

relacién entre el padre de Kelvin y yo terminé cuando Kelvin nacié, pero seguimos siendo
amigos,

3. Tenia dieciocho afios cuando tuve Kelvin. Mi madre era racista y no aprobaba mi
relacion con el padre de Kelvin o el hecho de que tuviéramos un hijo juntos, porque el
padre de Kelvin era de piel oscura. Por esta razén, le di Kelvin a su padre poco después
de su nacimiento, y Kelvin se fue a vivir con su padre y la familia de su padre.

4. El padre de Kelvin lo trajo a Nueva Jersey, Estados Unidos en 1988. Kelvin vivié y fue a
la escuela en Nueva Jersey. En ese momento, vivia en Nueva York con mi esposo en ese
momento, Ramén Pefia, y nuestras dos hijas.

5. Con los afios, he mantenido contacto con mi hijo Kelvin. Era joven cuando tuve a
Kelvin, y las circunstancias me hicieron dificil mantenerlo conmigo. Pero siempre he
querido lo mejor para él.

TAN JURADO bajo pena de perijurio, este@L_ dia de enero de 2020.

State of New York
to
™ deyol 120100 (<, 2070 .
o AL A4
7 7 m;:.:g?:‘MQEEEz‘L -

RRALAN PALY RTOM Nots
T L 2
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DECLARATION OF PETRA RAMONA SUSANA

I, Petra Ramona Susana, am over the age of eighteen and am competent to testify. This
declaration was prepared with the assistance of an interpreter between the Spanish and English
languages. I hereby swear and affirm under penalty of perjury that the following is true and
correct to the best of my knowledge.

1.

My name is Petra Ramona Susana. I also use the first name Patricia. I was born in
Santiago, Dominican Republic on February 15, 1958. I have lived in the United States
since 1981.

Kelvin Osvaldo Silva, A# 041 421 501, is my son. He was born in Villa Altagracia,
Dominican Republic on October 16, 1976. Kelvin’s father is Salomon Pimentel Silva.
The relationship between Kelvin’s father and I ended by the time Kelvin was born, but
we remained friends.

[ was eighteen years old when I had Kelvin. My mother was racist and did not approve of
my relationship with Kelvin’s father or the fact that we had a child together, because
Kelvin’s father was dark-skinned. For this reason, I gave Kelvin to his father shortly after
his birth, and Kelvin went to live with his father and his father’s family.

Kelvin’s father brought him to New Jersey, United States in 1988. Kelvin lived and went
to school in New Jersey. At that time, I was living in New York with my husband at the
time, Ramon Pena, and our two daughters.

Over the years, I have maintained contact with my son Kelvin. I was young when I had
Kelvin, and the circumstances made it difficult for me to keep him with me. But I have
always wanted the best for him.

SO SWORN under penalty of perjury, this 22" day of January, 2020.

Patricia Susana
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CERTIFICATE OF TRANSILATION

;, Ma.rl'( Sc.agq‘s , am competent to franslate from S mn.sh
into English, and cettify that the translation of Dm'afg tion _of Petia Ramaa Susana,
is true and accurate to the best of my abilities

Y./4 | Mok Seaoias

Signa ranslator Narhe of TranslatorN J

A 31537

YO DBox 33, F&lks%ﬂ, C

Address of Translator

O4-347-6277
Telephone Number of Translator
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Exhibit 3

19.



USCAl Geise: 23-1030 ) of 9@&%&?@’{@7&@‘
OMB NO. 1150000~

..U (L/] ' UNITED STATES DEPARTMENT OF JUSTICE
nb \ (4 IMMIGRATION AND NATUNALIZATION SERVICE Approval Expires [0-37*
O |

' FEE STAMP =

APPLICATION TO FILE PETITION FOR HATURALIZATION = 2] s
- REL ™
Miail of take 1o , e & i
IMMIGRATION AND NATURALIZATION SERVICE ;‘F: = ek
A N
ALIER HEEfSTHTfﬂH’ ' .
(See INSTRUCTIONS, BE SURE YOU UNDERSTAND EACH | onow the cxsct selling of your name usic tp ;’31"«?3 i u‘gls‘fr"u."&f’m“?
QUESTION BEFORE YOU ANSWER IT. PLEASE PRINT OR | iamg L
) Ho. y/a ? Qtfbf 33 /““‘ e

" LB LOw107 Jz‘/w;‘

(1) My full true and correct name L .
_[Pull grue nzme withow abhrevistions)

305 Dmadiionc . diewer e
{ Nupbir snd streer, l _
fﬁffé?/C // ?(ZT 07004 r\ z
\-? j . 2 ' ( Ciry » county, sme, up code)
3Lt il rirr w (ﬁﬂm {%ﬂ e

{Moath) (Day) (Year) { Ciry or town) tCaunrr pravines, of
(4) 1 request that my name be changed ro.. %
(5) Other names I have used are: ..oooooooovveaee

Section of Law ....... i

(2) I now live at

(3) I was boen on

/
Sex: E:)ﬂ‘[; [Jchx.l:

(6) Was your father or mother ever 1 Unired Sun:s cmzcn? ............................................................... |:| Yes 0
(I}; ‘z'cl" explein"fully)

(7) Can you read and write Bnglish? . o oveeiariiintii it it e et i e e e SO e et [j Yes [J No
.......... (A Yes [ No

(B) Can you speak Eglish? ..o evenneeeieie e eeeee e e e e e, .
(9) Can you sign your name in Baglith? cevvevvviinninininiininins S ST LR LR R P P LS ISP P s / ........... @ Yes [J No
(10) My lawful admission for permanent residence was on..... S . 2.0 tyf}a{; . ur\dﬁ the name n
A { Manth) (Day}
L7me o 7
[ Cizy) (Srm
< S

(11} (a). I have resided conmlu:.u:ly in the United States since .......... TP G A
{Di'r'} [Yeur] J’ ‘? {..

{\!nn
(b) | have resided comtinuously in the State of ... ‘77 zoW J’-TD/‘J' / SO

(c) During the last five years I have been physically in the Naije@ S1ates fOr 3 t012) 0F oo fomeeeeeeeesereesssesneee e seese s v Mt o months
(12) Do you intend to reside permanenty in the United States? Yes O No - If “No," faplain: h ;
P /

(13) In what places in the United States have you lived during the lads years? List prcsr:r;t dress FIRST. -

-

Frou - To- StreeT ﬁnnl‘!’u . / : CITY AND STATE
(&) cvvvvrmsrsrrrerinn ey 19.84 ] ... PRESENT TIME ......|. 5. maelidan. [ L1 ;n?ﬁ ralC...hl.
(8) o B 1L Ry 1942 T e .10 .Fr/,z'a.rmrc .
() SOOI 1 USRI ISR £ SR /r .....
(4) s 19 T ————— s )
(14} (a) Have you been out of the United Stntes since your lawful :dmu!lgn as @ permanent fesident? ...l e O Ye:/ﬂfﬁo/
If “Yes" All in the followmg information for every sbsence of lesr than §{monfb:, no mattepAlow short it was,
NAME OF SHIP, OR OF AIRLINE, RAILRCG/AD COMPANY, BUS
DATE DRpARTED | DATE RETURNED &E;??.‘T";?f& ox E?'rﬂex MEANS usm}‘{: RETURN TO TiI PrLace Dfﬁ"gﬂ Eé'fo"}'ﬁl Eﬁ?ﬂ‘{:ﬁg‘_ﬁg:‘i“ You -
/ /'

” - | o — f — | s

jon, have you been our af ¢ United fs for ¢ period of 6 monzhs or hmgrr’ ---------- O Y:r/ﬂ_ Ne

(b) Since your lawful admiss
r every abytnce of more than 6 months.

If "No", stmrte "None™; If "Yes", fill in following informn:ion
Mauz OF SHIF OX OF AIELINE, MILI?‘D Coumpany, Bus
: PLACE OF POIT OF ENTRY TH2OUGH WHICH You
Dato DoPARTED | DATE RETULNED g?f;;é;“;}f:;?ﬂm. Means Useo f0 RETURN To THE RETURNED TO THE UNITED STATES
Form N0 (Rev, [1-1-8833Y (OvER)
(1) 6
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(15) ‘The law provides that you may not be regarded a5 qualified for naturstization, if you knowingly committed certain offenses ot erimes, even .

though you may not have been areested. Huve you ever, in or outside the United States:

(@) kaowingly commirred sny crime for which you have not been arrested?.....o..ceeersnnss freeretrareatearsarinens 0O Yes A No
(5) been arrested, cited, charged, indicted, convicted, fined or imprisoned for breaking or vwhnns o law ot ordinance,
including wraffic regulations?-. . covierrrerinsnrnoren T T SO tssisessrsnesinnanns O Ye o
If you snswer "Yes" 1o {a) or (5), give the fouowu:g Information a5 t0 mh incident, . .
S e S e — e
WHEN WHRRR =4} { Steee} . [(Cayoury) "] Navuse of Orearae | Ourcoun oF CASE, IF ANY
{1 .
(5) : : i |
e) : ' .
(4 yd
f'j . £ / : ]

(16) List your present and past membership in o7 sffiliation with every organization, association, fund, lénndnﬁm. pasty, dnb, socicty of simitar

group in the United Stares or in eny other country or place, and yous foreign military service. (If none, write "Nene.")

e T e T P e e———————————— n——-—-——-——‘-_—'_-—'—_"—'-———"—'_'—'_’—“'_—_‘"
{a) 19,0 o 19..
%) : e ;19 19 19
{e) ~ 19 w 19
(d) : 10 o 19
() . : yd ,19, w L9
) : . N4 19 10 19
7 e A 19 to 19
(17} {g) Are you now, or have you ever, in the United Stes or in any other place, been a memberaf ar in any other way con-
nected or associated with the Communist Pary? (If "Yes", atrach full uplnmﬂoa) ------------------------------- O Ye No
(&) Have you ever knnmnsly uded or supported the Communixt Party ditéctly, or indirectly through another organization,
froup ar person? (IF “Yes", anach full explanation) «iverorrirecrricieciiitiiiitiiiarii st e res e 0 Ye No
(c)} Do you now or have you cver advocated, taughr, beliéved in, or lmowmglr supported or funhered che interesiof
Communism? (If "Yes", lmd! full e:phnzuun) .............................................................. O Y No
(18) During the period March 23, 1933 to May 8, 1943, did you serve in, or were you in any affiliated with, cither direcdy or indicectly,
any militaty unit, paramilitary unis, police unit, sclf-defense unit, vigilante unlt, citizen unit, unit of the Naxi Pasty o S5, government
agency of office, exvermination camp, concentration camp, prisoner of war cemp, prison, labor camp, detemtion camp or teansit camp,
under the contro! of or affilisted with;
(a) the Nazi Government of Germany .. OYes QN
(b) any Govemment in sny area occupied by, ellied with, or established with the asslstance or cooperstion of, the Nai
Government of Germany? O Yes No
(19) Duting the period March 23, 1933 1o May 8, 1949, did you ever order, incite, anist, or otherwise participate in the persecution of any
person because of race, religion, national origin, or palical opinon? O Yo No
(20) Have you borae any hereditary title of have you been of any order of nobility in any foreign stmpe? «ovveverrvrrccaeeas. O Ye y No
(21) Have you ever been declared legally incompetent ar have you ever been o3 4 patlent In @ menta) institatign? «<oveeee 0 Ya [ No
(22) Are deyomﬁon proceedings pending ngaingt you, or have you W or ordered deported, or have you ever spplied
for suspension of depormtion? / - 0O Yes No
(23) (a) My last Fedems! Inome tx return was fled.enisccnd fevers 1) Do you owe sny Federal wreee[] Yes [ No
(b) Since becoming & permanent resident of the United Staped, hive ypyft
—filed an income tax return 28 @ goneesident? ..o Lfonnias I ST Sy I AP 0OYs i No
_ —fuiled 1o file an income wx remum because you regarded yourself fasla aonlgsident? ...oovoenr iAo Peeserrenas 0O Yas @No
(If you answer "Yes" to (s} of () explain fully.)
{24) Have you ever claimed in weitiag, of in any ather way, 10 be o United ctizen? vorreennie Ceirastiierireeratanas 0 Ye g No
(23) (a) Have you ever deserted from the military, air, or navel forces of the United Stares? - oo vevneervciicicniannns. 0 Yss [)No
(&) If male, have you ever lefe che United Stases to avoid being drafeed into the Armed Forces of the United States? +..... DO Yo No
(25) The law provides thas you may not be regarded as qualified for nareatization, if, at any time dusing the period for which you are
required 1o prove good mora! character, you have been a habitual drunkard; udvmedorpmd:ed polygamy; have been.a prosiitute or
procured anyone for prostitution; have knowingly and for galn kelped any alien to enter the United States illegally; have, been an illici
trafficker in namoiic drugs or mesijuana; have received your income monly from illegal gambling, or have givea falie testimony for the
purpose of abuining eny benefits under this Act, Have you ever, anywbery, been such a person or commirted any of diese scus? {[f you
answer yes 1o any of these, atch full explanation,) 0 Yes @A
(27) Do you belicve in the Constitution and form of government of the United States? oovvveeraraerses Slertrereriestsinnns @ Yes [0 No
(28) Are you willing to take the full oath of aflegiance ro the United States? (See Instructions) «reeverevecinsavuiens ereess@¥es [ No
(29) It the law requires it, are you willing:
{0} to bear arms on behalf of the United Stares? (¥ "No", amack full explanation) +ovoeevvcraerricniiiaiiaians ﬁ es O No
{4) t perform noncombatant services in the Armed Fouces of the United States? (N 'No" aach full e:p!mmca) @ fes QO No
(¢) to perfoim work of natienal imporance under civillan direedon? (If “No™, astach full ex u.wina) sesernssff) ffes O No
(30) (o) ¥ m!e, did you ever register under United States Selective Service laws or draft lawa? . { 'f s
1 "Yes” give date.cuoe..... Selective Service No.lwriiinn; Local Boaed No..................... Present dm&udoa....— O ersnam

(5) bud m ever apply for ptwn from military service because of alicange, conscientlous chicctions, or other rexsens? [J Yes [) No

I “Yﬂ L] ﬂphlﬂ Ml? - » ”

.
.
L
.
4 .

-t

\q
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g ’ (3}
(31} If serving or ever served in the Armed Forces of the United States, give Beanch. . orroooeeorserens g
trom....... :..f.' ............................ i DB e iy P s i O e saemay  Daniaot sumansmeranmes 1 Qs
0O inducted or O enlisted i y et Services No,... it
type of dischargonnnrcsiennnn G erereenat] r.':nk at dlschsrgc o
reason for discharge
ape. canscientious objecior, other)

[0 Reserve or [] National Guard from, i o T L iy
{32) My occupation i...ocoiveoeceiressendes, f.'r.?f!f ..................................................... Cebemsreentees st et s smeeanEA et e
List the names, sddresses, and occupations (or types of business) of your employers during the last 5 years.  (If none, write "None.")
List present employment FIRST.

Frou- To- EMPLOYER'S NAME ADDRESS ' Occug;gﬁl}l%;ﬁre
{4) 2».., 19 £ o PRESENT TIME ...... £ L (Y2 man T4 Fat- 01

}Maopnﬂ“}yv

(fj ' 19.

(d) ... .19

(33) Complete this block if you are or have been ma ; (b)(B)

I am ‘//)77&—"\!’\/ ,i'o&'/ ’ The first name of my husbend or wife is (was).....bommmmmmml. ..o
(Separand, marriced, d:mm\i widowed! r J

We were martied 00 vneiieecen dofan.. H ﬁ;‘,f;ﬂ 827, ))7 . He or she was born at. -

” .« He or sht/entered the United Scates at {place) :
............ on (date)... . for.parmanent residence snd now resides B with me

[ apart from me ac

( Show full address & not living,si X .
He or she was nawralized on......... fﬂ 90 SRR (PR IO I ') {1~ | v P ‘ . / .
ar became & CHiZen BY vl disisismmssn, !/ %[ igreation No, 15/1_\ /
- ! L2
either oF you has

{34) How many times have you been married?. /.7 Hgsmany times has your hushand or wife been married 2775
been married more than once, fill in the following information for each previous marriage.

{Check One)
DATE MARRIED DATE MARRIAGE ENDED NAME OF PERSON TO WHOM MARRIED SEX |PERSON MARRIED Was| HOW Manuiace
: CITIZEN [ ALIEN[] EnpEp

9. dedoar L. 32029 ; = O | L 0. .
(5) L/ ) T R Ol

: \../
{35) 1 have"}’.).,@]ﬂ, hildren: (Complete cofumns {a) to (h) as to each child. If ¢hild lives with you, stare “with me” in column (h), other

(Number wise give city and State of child’s residence. )
(a) GivenKames™ | (b) Ses () hince Jon | (dyDue | (pDue | (1) PonofEnuy | g (80 Allen | (1) Now Living n-

W N | B
| Pty

prrbj r | | |

(3) READ INSTRUCTION NO. 6 BEFORE ANSWERING QUESTION (36) '+ -~ .= '°

= =" . . ;
I want cettificates of citizenship for those of my childfeh who are in the U.S. and are Urder age 18 years thar ste named below.
(Da) {Do Not)

(Enclose §35 for each child for whom you want certificates, prhecwise, send no money with this applicacion.)

{ Write numes of chilSren underfsge 1R years and who are in the U.S. for whom you wane certificarsn)

If present spouse is not the parent of the children named above, give parent’s name, date and place of natucalizacion, and number of murri:_x._gu:.
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“)
e ————— = =
Siguatute of person preparing foem, if othor than applicant, Stehia OF APPLICANT 1,&’1
[ declare thar this document was prepared by me at the request of ap- v on 1

plicant and is based on all inforcwdon of which I have any knowledge. ABDRESS AT WHICH APPLICANT RECEIVES MAIL
SIGNATURE

ADDRESS: DATB:

e\m;ucam‘s'rgmaonnﬂ@sa . 77 : ] 7 £2-

—_— e = = =
TO APPLICANT: DO NOT FILL IN BLANKS BEBLOW THIS LINBE.

NOTE CAREFULLY.—This spplication must be swora to before an officer of the Immigrstion and Naturalimtion Service st the time you
appenr before such officer for examinarion on this application.

AFFIDAVIT = * T
I do swear that 1 know the contents of this applicstion comprising Subscribed and sworn w0 before me by spplicant at the preliminary
pages 1 to 4, inclusive, and=thempplemermr-Tomm e -Nots): inresigation ( é}( ) at o=
. , subsctibed to by me; ~ e A ‘JM ,,,,,,, mh;/
chat the seme are true to the bext of my knowledge and belief; that i (zs day of - 19.
corrections numbered ( £ ) w0 ( L) were made by me or st my lur&fythnbﬂmuhmfnlanm:hmuppu stated in my presence
request; and chat this application was signed by me with my full, wue, that he/she had (keard) tesd the fo corrections
and correct narme, SO HELP MB GOD. therein and supplements! form(s) and yhflerstood tents thercof,
. -

(Coasplere and true signamare of spplicant) el {Hmullmlon mumlokyy” ¥
X /A.e;“ ﬁ.@[&ﬂﬂ//ﬂ (F g6.5,..72. c:eM

spplicant’s sbality o unw'ﬁnslhb

e S il "L NP LAV RS RICH
ot ¥ %77%%72 570 WoRK

NOTICE TO APPLICANTS:

Authority for collection of the informadion requested on this form and those forms mentioned in the instructions
thereto is continued in Sections 328, 329, 332, 334, 335 or 341 of the Immigration and Nationality Act of 1952 (8 U.S.C. 1439,
1440, 1443, 1445, 1446 or 1452), Submission of the information is voluntary inasmuch as the immigration and nadonality laws
of the United States do not require an alien to apply for naturalization. If your Social Security number is omitted from a
form, no right, benefit or privilege will be denied for your failure 10 provide such number. However, as military records are
indexed by such numbers, verification of your military service, if required to establish eligibility for naruralization, may
prove difficult. The principal purposes for solicitng the information are to enable designated officers of the Immigration
and Nawralization Service to determine the admissibility of a petitioner for naturalization and two meke. appropriate .
recommendations to the naruralization coprrs. All or any part of the information solicited may, as a matcer of routine use, be
disclosed to 8 court exercising namsalization jurisdiction and to other federal, state, local or foreign law enforcement or
regulatory agencies, Department of Defense, including any component thereof, the Selective Service System, the
Department of State, the Depariment of the Treasury, Central Intelligence Agency, Interpol and individuals and
organizations in the processing of the application or petition for naturalization, or during the course of investigation to elicit
further information requited by the Immigration and Nawralization Service to tarry out its function. Informarion solicited
which indicates a violation or potential violation of law, whether-civil, criminal or regulatory in nature may be referred, as
routine use, to- the appropriate agency, whether federal, swte, local or foreign, chatged with the responsibility of
investigating, enforcing or prosecuting such violations. Failure to provide any or all of the solicited information may result
;n an ad::lﬁ recommendation to the coure as to an alien’s eligibility for nawralization and denial by the court of & petition
‘or naturalization.

Far sale Uy the Bupsrintendent of Decurents, U8, Gorernment Prlatiug Ofece
Wanhington, .05 20402 .
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‘AR No. _A39 0885 331
- Tothe Honorable.IUDGES.,_DJ'.SERIC.T_ Court for the DISTBICIE_OE_NEBLJ at. NEWARK, NJ

- This petition jnr‘ncluralizaﬁon , hereby made and filed under section -3 *%{fc' \‘, s L ’
Immigration|and Nationality Act, respectfully shows: R T . :
. (1) My ful), t{ue, and correct name SSALOMON __SILVA

(Full, irue name, withoui abbrevigtions)

M reserll lace of residence |:.!.0.5 MADISON ST PASSAIC
( ) ¥P P {Apt. No.) {Number and Street} {City or Town)
_ESSEX ' NEW JERSEY 07055 "
/ {Country) {Siate} (ZIP Code}

(HDiwasbornon —3/13451 . _ . in._DOMINICAN REDPHRLTIC
{4) 1 request.that my name be changed 10 — NQNE

(5) 1 wus lawfully admitted to the United States for permanent residence and have qot abandoncd such residence.

o) peulmn filed undee Section 316{a).] E have resided mnl:nucusly inthe United States {or atleast five years und continuously in the States in wh:ch this pl:lmnn is made for
at feas! six months, immediately preceding thie date of this petition and aficr my lawful admission for- pesmanent reisdence. and 1 have been physically presentin the United -
Stutes (or at least onc-hall of such five yeur perind.

(7) LI petition filed under Section 319(a).] | have resided continuously in the United States in marital union with my present spouse lor at least three vears immudiately
plmdlng the date of this pcuhnn and after my lawful dmission for permancnt residence, during all of which period mysaid spouse has becn a United ‘mucs citizen. and
have been physically present in the United Siates at keast one-half of such theee-year period. 1 have resided continuously in the States in which 1his petitionis made al least
six months immediately preceding the daic of this petition.

(8) [If petitivn filed under Section 31%(5)] My present spause is a citizen of the United States. in the employment of the Government of the United States, or of an American

institution of rescarch recognized as such by the Attorney General, oran American frm or corparation eagugedl in whale arin part in the development of forcign tradc and

commeree of the United States, ar subsidiary thereaf, or of a public intcmational organization in which the United Siates participutes by treuty or stutute, ur is authorized

to perform the ministerial or priestly functions of a religious denomination huving a bora [ide orgunization within the United Stutes, oris :ngagcd solely as a missianary by

a rcllglous denomination or by an interdenominalional mission organization have a bona fide argunization within the United Staves, and such spouse is regularly stationed

. abroud in such employment. | intend in good faith upon nmuralization te live abroad with my spouse and to resume my residence within the United States immediately
upon termination of such employment abroad,

{9} (1 petitinn filed under Scction 328, | have served honarably in the Armed Forces of the United States for a perivd or periods aggregating three years, | have never been

" seperated fram the Armed Forces of the United States under other than honorable conditions, Il not still in service. my service terminated within six months of the Rling of
my petition.
2 (10) [ petition filed under Section 329.] While a0 alien or noncitizen nativnal ofthe United'Staes, ] served hnmamhly inun aclu'cdul; satsin lhe mlhurv air,or naval forces

of the United Staies during either World War | or during a period beginring September 1, 1939, und ending December 31, 1946, or duriag a peried beginning Junz 25, 1950,
4 and ending.July I, 1955, or during & period beginning February 28, 1961, and eading October 15, 1978, or [ was discharged afier five vears of service under the Act of June

2. 30. 1950 P.1.. 597, 8151 Congress]. if separaled (rom such service, 1 was scparated under honorable conditions. At the time of enlistmeny, reenlistment. or induction | wasin
the United Staics, the Canal Zone, American Samaou, or Swains Istand. If not in any of these places, | was lawfully admitted to the United States for permanent residence
subsequent to cplisiment or induction. | was never separated [rom such service an account of slicnage. | wus 0ol a voncientious nhjcc:'ur who performed no militry, air. or
ha naval duty whatever or refused to wear the uaiform. | have not previously been nnluralucd on the busis of the same periad of service.

' (1) tamnot and huve nol been, within the meaning of the Imm:gmmn ond Nauonahly Act, I'urn period of at least 0 ycars immedictely preceding the date ol this petition, a
member of or affilioted with any, mgam?atlon proscribed by such hcl or any section, subsidiary, branch, &ffiliuic or subdivision thereuf, nor have | during such period
belicved in, advocaicd, engaged in, or perfnrmed any of the acts or activities prohibited by such Act.

(12) Lam, ond have been during ull the pcnods reyuired by law, a person off good morul character, attached to the principles of the Constitution of the U nited Statcs and w:l! .
dispused 10 the good order and happiness of the United States.

(13) Wtismyinientionin gaod faith to become n citizen of the United States and take without qualilication the omh of enunciation and allegiance prescribed by the Immigraiion
and Nationality Act, and to reside permanenily in the United States. I am willing, when required by law. 10 bearyarms on behalf of the United Suutes, to perform
noncambatant service in the Armed Forces of the United States, and to perform work of national importance under civiliun dircetor |unless exempied therefrom]

(14) Lumable o reud, write, und speak the English languagedniess cxempled therefrom], and | have a knowledge anr.l undersianding ol’th: fundamentals ol the history, and of

N
i
-
L]

i
Y
1.

w‘i
A

. the principles and form of goverament of the United States, -

jis- (I5} Wherefore | request that 1 may be sdmitted acitizen of the United States of Amesica. | swear [alfirm] that | know the cantents o this petition fer naturatization subu.nhed
':-ﬁ__‘ by me. and tht the same are true (0 the best of my knowledgr and belicl, and that this petition is signed by me with my full, 1rue name. So help me God.

kY (16) - '

i .
. v"l. . - . *

i

. , j J ovnona -/j LZU‘J—& i

e (Full Neme, Without Abbrwmfxmj '

F ey 3

b ) " =

e When Oath Administered by. Clerk or Deputy Clerk of Court . ’ When Oath Administered b Destgmted Examiner-*

X Subscribed. and sworn to (alfirmed) before me by above-named Subscribed and y above-name
i, petitioner in the respective forms of oath shown in said petition and - petitioner in the rfy ’e 6 P10 . ‘“’__al "petitipaand
. - affidavit, and filed by suid petitioner, in the office of the clerk ofsaid - affadivit §1

Vhomsy .. count at mmnx NI - .. dayol. 19

¥ a !

f A
'.g; ' - = . ez p Pt aminer. -
this -S-TH——— day BT—JANUARY______ JBE—. . . HER Y CERTIFY that the forggoing pelmon for naturalization -

, { o~ _WILLIAM T —WALSH - 'f - ., was by petioner named herein filed In the office of the clerk of said
e clerk. . courtal - this day of
'_”; - . . . .; Deputy Clml: . . - 4; ﬂ ) 9 e -
Do . - S/ S
S JAsgar) T o Toear ' o dJd :
. . Deputy Clerk.

t‘-’ b . N - K S . - T

] L . . . - - e

= Form N-405 {Rev. NA/OYRTY Y * * LI, N N
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U.s Depeithlehtb?Dustied 0300

['tnnﬂgralit;n and P.‘al.urallzalion Satviue ( ,

.

w rmagimm )

Date Filed: 02/11/2022

Page: 63 Qf..g?; RESTR&ﬁ‘aTIEDmnsa

m‘m‘ 21

. 'DO'NOTWRITE IN nﬁmcm : ‘ " Ell N
. Xaso 104 ) yr 'ﬂ_n;:'-l" : L I Fea Slamp 613 =D
i Il 2y W
& ‘kU (EWARKEWLJ 5
G-28 or Velagdl ' 1t i [\
J )
Seclion of Law: N N P
| 201 meouss 02Tk - Pelidon was flad on {pHlorlsy date) @
7 (b) child 0 203 {a¥2) ! gmml Imgniow O Proviously Forwarded
* | O 201 (of parent ggggﬂg ), prmmltgt:: . gfma?idg(:rhcrh
) L {a tnvestigailons - 485 Simulianecusty

" A, Relationship

* 1. The allen ralstive.ls my:

O weewite O poron O gromensiser R onito

* . 2, Ama youereiated by sdoptlon? * '
0 ves %‘o

L4

. B. information about you

L ¥

14

C. Information about your alien relative E

1. Name CanItr namain CAPS) {Fugl) *

s1/es AIDA, .

{(Middio)

- Nemp (Femiy namea ta CAPS) {Firsi ' e | -
e lUA B  CRoalbd

2 Address (Number and Stegat)
38 madiconw SF

‘ p\:pfllman'l Nuinbes) : %{Ma ang auaz UﬂEM W Wwﬂ#‘w_ ?(

{Tgwaor Cliy) ,  (SteteCountry} {ZIPIPastal Codt): (Fgwnér City) ° (StatefCounty) (ZiPPostal Gode}
ASSAIC . / o+05S Vi /A Alirsera s Dom., &
3. Pleco of Birth (Towa or Cliy} . 3. Placa of Blrth (Town onGity)  « . . {S1ely
ARE &I bns P70 R b B8 Wil AL?AS-WA . QQ;_%L_
I m o::l;lh §. Sox 6. Martal Stalus* 4, m:;:!;!h "8, Bo 8. Marltal sulg
WhoDayive D) Mate Pmonied O single ! glo O Mardes  [Xsingle
[-20~ Y% . R romae Elwuma O piveread gat 10~16-#6 O Femate O widowed [) Okoreod

2. Other Nemas Used {lm!ﬁuhn malden rame) .

. . T Other Namas Ugs ﬁntwanaqtamenmma} '

_ ED/IVA o & . a
8 mle and qu:e o ent Marrlsge (It . 8. Dato ?l‘:d Plgee of Prasent Mondage (it msmzm‘] .
3’@ a&sa«,, >R/ A
5 Scclnl Secorlly Numbe/ _ 0, Alten Roglsiratipn Numbar (1 anr) 8, Soelal Sp Number 10. Men mgum?n Number (f anﬂ [ﬂ
G4 A 4 <
11, Names of Pilor HusbandsiWivas 12, Dale(s) Marriagels) Ended 1. Names of Prlor HusbandsiWives 12. Dale{s} Manisgejs) Ended

o DoIE " " A P
.. . s NRi 1% -% r‘,
G-361 SEEN ) W

NIF.... TR

NRG.....

—

13, It you ere o U.B, e¢itlzon, complote the followlng:
My cliizenship was u:qulwd through (check r.ma) -

Blith In the US

D Natwraszation '
Give pumber of ¢eriilicate, nela and place it was issued

SRRV ¥

13. Hes your relalivg gver bioen jn the us7 XA

0 Yes P@o .

MASTER INDEX

"Meco_c___ '

" 12, Wl your raiztive fa currently In tho US., complata’the tallawlng:

Ho cr sho lasl arived 2o a {visilos, sludinl, axcha:gq allen. ciawman,
siowaway, lamporary workey, withou? Inspection, c:c.) -

A )

] parents

Have you oblained @ corificate of cltizeaship in your own name?
M iy m Yes . . B No e 1
It "Yas", giva number of ceriiflcate, date and place It was lssued

Arrtvalitopariure Recard (1-94) Numbor Dato aminid Wer)

(Ll b L L) A

-Date authorized siay axplred, or will axplre as shown on an'i-aﬂ of !-55

(=9 80

14, i you ero a bawful parmanent restdont allen, complats the folfowing.
Dato and placa of admission tor, or adfusiment ta, lawiul parmanend

15, Nama cnd addroas of present employer (I any) @ / 14

sosidense: l:hm this amployment bapan {monhidayiysar) \a
5
NmAI. RECEIPT RESUBMITTED RELOCATED COMPLETED
Rec'd Sam - lappipvad] Danled, |Retumed]

W K. é’Xﬁ

el 1.
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(X o ¢ coodey

IMPORTANT

This document must be read and signed by persons wishing to submit an
affidavit of support on behalf of an alien applying for an immigrant visa.
A signed copy of this document must be attached to each copy of any
affidavit of support submitted on behalf of an applicant.

The Social Security Act, as amended, estahlishes certain requircments for
determining the eligibility of aliens for Supplemental Security lncome (ssI)
and Aid to Families with Dependent Children (AFDC) benefits. The Food Stamp
Act, as amended, contains similar provisions. These amendments require that
the income and resources of any person (and that person's spouse) who
executes an affidavit of support or simjlar agreément on behalf of an
immigrant alien, be deemed to be the income and resources of the alien under
formulas for determining eligibility for SSI, AFDC, and Food Stamp benefits
during the three years following the alien's entry into the United States.

The eligibility of aliens for SSI, AFDC, and Food stamp benefits will be
contingent upon their obtaining the cooperation of their sponsors in
providing the necessary information and evidence to enable the Social
Security Administration and/or State Welfare Agencies to carry out these
provisions. An alien applying for SSI, AFDC, or Food Stamp benefits must
make available to the Social Security Administration and/or State Welfare

: Agencies documentation concerning his income or resources or those of his

¥ sponsors, inctuding information which he provided in support of his
application for an immigrant visa or adjustment of status. The secretary of
Health and Human Services and/or State Welfare Agencies are authorized to
obtain copies of any such documentation from other agencies.

The Social Security Act and the Food Stamp Act also provide that an alien
and his or her spensor shall be jointly and severally Liable to repay any
sSI, AFDC, and Food Stamp benefits which are incorrectty paid because of
misinformation. Also, any incorrect payments of SSI and AFDC benefits which
are not repaid will be withheld from any subsequent payments for which the
alien or sponsors are otherwise eligible under the Social Security Act.

_ These provisions do not apply to aliens admitted as refugees or granted
political asylum by the Attorney General. They also will not apply to the
sSI eligibility of aliens who become blind or disabled after entry into the

United States. The AFDC provisions do not apply to atiens who are dependent
children of the sponsor or sponsor's spouse.

1, ~, residing at

(Street and number)

, acknowledge that 1 have read the above

and am aware of my responsibitities as an jmmigrant sponsor under the Social
security Act, as amended, and the Food Stamp Act, as amended. This
statement is submitted on behalf of the following persons:

NAHE SEX AGE COUNTRY OF  MARRIED OR RELATIONSHIP
BIRTH SINGLE TO_SPONSOR

$D0~-L06

3/83 Signature of Sponsor(s)

104
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‘ 1MPORTANTE ' 0 :

Este documentoadebe ser leido y firmado per las personas que desean someter
una declaracion de sostenimiento a favor de un aplicante He viga de
inmigrants. Una copia firmada de este.documento debe ser anexmii a twla
copia de cualquier declaracion de sostenimiento sometida 2 favor de un

aplicante.

EL Acta de Seguro Social, enmendada, estsblece ciertos requisitos para
determinar la elegibilidad de extranjeros para recibir beneficios del
“supplemental Security Income”" (SSI) y beneficios del Aid to Families with
dependent Children (AFDC). EL Acta de Estampilla de Comida, enmendada,
contiene enmiendas similares. Estas enmiendas requieren que los ingresos y
recursos de cualquier persona (y su tonyuge) gque someta una declaracidn de
spstenimiento u otre acuerdo simitar en respaldo de un inmigrante
extranjero, se consideraran como Llos “ingresos y recursos del extranjero bajo
las normas para determinar la elegibilidad para beneficios bajo el SSI, AFDC
y por Estampillas de Comida por un periodo de tres anos subsiguientes a la
entrada del extranjero a Los Estados Unidos.

La elegibilidad de extranjeros para recibir SS1, AFDC y Estampilla de Comida
dependera de que ellos obtengan la cooperacion de sus fiadores en proveer la
jnformacion y tas pruebas necesarias que permitan a La Administracion del[
Seguro Social y/o Agencias de Bienestar Estatal Llevar a cabo esta

provisicA. Un extranjero que solicite Ss1, AFDC o Estampilla de Comida
debera”presentar a la Administracion del Seguro Social y/o Agencias de g
Pienestar Estatal cualquier documento relacionada a sus ingresos y recursos )
o aquellos de su fiadores que fueron presentados en respaldo a su solicitud 4
de visa de residente o ajuste de status. EL Secretario de Salud y Servicios !
Humanos y/o las Agencias de Bienestar Estatal estan autorizados a obtener
copias de cualquiera de estos documentos de otras agencias.

EL Acta de Seguro Social y el Acta.de Estampilla de Comida tambien previenen
que un extranjero y Sus fiadores estarn los dos obligados separadanente a
pagar cualquier beneficio del 51, AFDC y Estampilla de Comida que hayan
gido pagados incorrectamente debido a informacion mal suministrada por Los
fiadores o por falta de proveer informacich. Ademas cualquier pago
incorrecto de beneficios del $SI Yy AFDC que no sea reembolsado sera retenido
de cualquier reembolso subsiguiente al cual el extranjero a fiadores tengan
derecho a recibir bajo el Acta de Seguro Social.

Estas medidas no aplicardn a los extranjeros que han sido admitidos como
refugiados o los cuales se les ha concedido asilo politico por el Procurador
General. Tempoco aplicardn los beneficios del SSI a ningun extranjero que
pierda la vista o se incapacite despues de entrar a Los Estados Unidos. Las
provisiones del AFDC no aplicaran a los extranjeros que sean hijos menores
dependientes del fiador de su conyuge.

0%. S\ blba
c;,\:,:qw M . ~, residente 20T A SBT3 W ST
Chesmic N\ groSS , declaro que he Leido lo antes
(Ciudad) {Estado)

expuesto y estoy enterado de mis responsabilidades como fiador de un
inmigrante bajo el Acta de Seguro Social, enmendada y el Acta de Estampilla
de Comida. Esta declaraciofi es sometida a favor de lals) siguiente(s)

personas{gl):

NOMBRE SEX0 EDAD PAIS DE NAC CASADO O RELACION CON
SOLTERQ EL FIADOR
. Dowiuitan ‘ide 9§
\'\}:—'lﬁw 05\:;..\3,_._9 Sy M “‘t&\ A l?u\o\r& . S\ Tecs
[
L ]

.
3/83 Firma del

102
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Satenu Faim 230 APPLICATION FOR IMMIGRANT VISA AND ALIEN.REGISTRATION

ONS - Eaqfoin, 3783 - .

- iy SOLICITUD DE VISA DE INMIGRANTE Y REGISTRO DE EXTRANJERD

INSTRUCTIONS: This foum cmust be tted aut In DUPLICATE by typewsiter, of il by Aaad in frgibls bloek bittens, AN questions mut be sowered, 1) applcsble. Quastioas whish are a0l spphitsble
vhoutd be to marked. ilglie & tnsyllicient casm o0 the fasm snwet Gn sepusete shexts, & dupticate, uslng the sm furebety 33 2ppast oo the foren. Avtsch the dasts to the lorms, B0 ROT SIGH this
forem untl lasteuered o by the consclar officar, The tee Tor Miing ikis apgtication for an Jmigrznt vir is § 25,60, The tee should be pald bn Ualted Stain dollas o) foeal cumenscy equivalent orby

hank dralt, when you mﬂy',hhn the gsanulst aflites,

A RNRYEE: luy fatie o P—— o] fars tiag* desallt £ Youts prowsura caclugioon jawi the ww-@ #"&mﬁu Z}m&mw oo dhor Lindteed Statrs, 0 frasdulesst
- »

et rohl Ag proumdy fise Your proseeutivn ondfor deporiarios,

12 todas as puegenies siconespandta, Cutndo e
tiifiands las-mismot admaos &l como-figuran en ol formulerio. w ot s
.lm::nlkhuue,vin dr inmigraate 1 de USS 25,00, £ taifls dede -

INSTRUCCIDNES: Est lormidusio dibe st eomplerada por duplierde » mbquina o d2 hacusts 8 meno, £ 1tvad S fmgrenta Loglh
gregenis oo as perkiagne debe fadicase, 5§ no hay suliclents espuelo en of formulprio, contasie oa bolas separadas, por dup
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U.S. Depariment of Homeland Security

NotiEe to-Appear—

In removal proceedings under section 240 of the Immigration and Nationality Act:
Subject ID: 365864929

File No:_041 421 501
DOB: 10/16/1976 Event No: SAV1906000166

In the Matter of

Respondent;  XELVIN OSVALDO STLVA AKR: FLORES, DAVID; ARROYAS, MIGUEL: LEMUS, LUIS

currently residing at:
Villa Altagracla,UNKNOWN, DOMINICAN RKEPUBLIC

(Number, streel, city and ZI[P code) {Area code and phone number)

[J 1. You are an arriving alien.
[ 2. You are an alien present in the United States who has not begn admitted or paroled,
&l 3.

You have been admitted to the United States, but are removable for the reasons stated below.

The Department of Homeland Security alleges that you;
See Continuation Page Made a Part Hereof

£3

Zy :

J. DAN PELLETIER : oy

{ Immigration Judge
On the basis of the foregoing, it is charged that you are subjecttosomaved-frerrtive Thried "STATES pursuant to the following
provision(s) of law:

See Continuation Page Made a Part Hereof

(] This notice is being issued after an asylum officer has found that the respondent has demonstrated a credible fear of persecution
or torture.

[J  Section 235(b)(1) order was vacated pursuant ta: CJscrr 208.30(H)(2) LIscrr 235.3(b)(S)iv)

YOU ARE ORDERED to appear before an immigration judge of the United States Department of Justice at:
180 TED TURNER DR, SW Atlanta GA 30303. EOIR Atlanta, GA

(Complete Addvess of Immigration Court, including Roam Number, if anyj

on To be set. at To be set. to show why you should not be removed from the United States based on the
{Date) (Tirne)
C_—)""\._—“//
charge(s) set forth above. JEFFREY GRANT SUDC

(Signature and Title of Issuing Qfficer)
Date; June 27, 2018 Savannah, GA

{Ciry and State)
See reverse for important information

Form [-862 {Rev. 08/01/07)
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Notice to Respondent

Warning: Any statement you make may be used against you in removal proceedings.

Alien Registration: This copy of the Notice to Appear served upon you is evidence of your alien registration while you are under removal
proceedings. You are required to carry it with you at all times.

Representation: If you so choose, you may be represented in this proceeding, at no expensc to the Government, by an attorney or other individual
authorized and qualified to represent persons before the Executive Office for Immigration Review, pursuant fo 8 CFR 3.16. Unless yau so request, no
hearing will be scheduled eartier than ten days from the date of this notice, to allow you sufficient time to secure counsel. A list of qualified attorncys
and organizations who may be available to represent you at no cost will be provided with this notice.

Conduct of the hearing: At the time of your hearing, you should bring with you any affidavits or other documents, which you desire to have
considered in connection with your case. If you wish to have the testimony of any witnesses considered, you should arrange to have such witnesses
present at the hearing,

At your hearing you will be given the opportunity to admit or dery any or all of the allegations in the Notice to Appear and that you are inadmissible
or removable on the charges contained in the Notice to Appear. You will have an opportunity to present evidence on your own behalf, to examine any
evidence presented by the Governinent, to object, on proper legal grounds, lo the receipt of evidence and to cross examine any wilnesses presented by
the Government. At the conclusion of your hearing, you have a right to appeal an adverse decision by the immigration judge.

You will be advised by the immigration judge before whom you appear of any relief from removal for which you may appear cligible including the
privilege of departure voluntarily. You will be given a reasonable opportunity to make any such application to the immigration judge.

Failure to appear: You are required to provide the DHS, in writing, with your full mailing address and telephone number, You must notify the
Immigration Court immediately by using Form EQIR-33 whenever you change your address or telephone number during the course of this preceeding.
You will be provided with a copy of this form. Notices of hearing will be mailed to this address. If you do not submit Form EOIR-33 and do not
otherwise provide an address at which you may be reached during praoceedings, then the Government shall not be required to provide you with written
notice of your hearing. if you fail to attend the hearing at the time and place designated on this notice, or any date and time later directed by the
Immigration Court, a removal order may be made by the immigration judge in your absence, and you may be arrested and detained by the DHS.

Mandatory Duty to Surrender for Removal: If you become subject to a final order of removal, you must surrender for removal to one of the
offices listed in 8 CFR 241.16(z). Specific addresses on locations for sutrender can be obtained from your local DHS office or over the intemet at
http://www.ice. gov/about/dro/contact.hitm. You must surrender within 30 days from the date the order becomes administratively final, unless you
obtain an order from a Federal court, immigration court, or the Board of Immigration Appeals staying cxecution of the removal order. Immigration
regulations at 8 CFR 241.] define when the removal order becomes administratively final. If you are granted voluntary departurc and fail to depart
the United States as required, fail to post a bond in connection with voluntary departure, or fail to comply with any other condition or term in
connection with voluntary departure, you must surrender for removal on the next business day thereafter, If you do not sumrender for removal as
required, you will be incligible for all forms of discretionary relief for as long as you remain in the United States and for ten years after departure or
removal. This means you will be ineligible for asylum, cancellation of removal, voluntary departure, adjustment of status, change of nonimmigrant
slatus, registry, and related waivers for this period. [f you do not surrender for removal as required, you may also be criminally prosecuted under
scction 243 of the Act.

Request for Prompt Hearing

To expedite a determination in my case, | request an immediate hearing. [ waive my right to a 10-day period prior to appearing before an immigration
judge. i
l‘ B

. I

= -—.}Sigmtmre of Respondent)

o (Signarre and Title of Immigration Officer)

Before:

Certificate of Service

This Notice To Appear was served on the respondent by me on ‘?,’/')A T , in the following manner and in compliance with section
239(a)(1)(F) of the Act.

[X] inperson [] by certified mail, returned receipt requested ] by regular mail
[C] Auached is a credible fear worksheet.
[X] Anached is a list of organization and attomeys which provide free legal services.

The alien was provided oral notice in the Spanish / English language of the time and place of his or her hearing and of the
conseqyences of failure to appear as provided in section 240(b)(7) of the Act. ==
2 -
jf,af—“—ﬁ_ D 7805 _CRUTE ey %
T (Signaturs of Respondent if Personolly Served) (Signature and Thile of officer)

Fonm 1-862 Page 2 (Rev. 08/01:07)



Alien's Name File Number Date
SILVA, KELVIN OSVALDO 041 421 501 06/27/2019

Event No: SAV1906000166)

THE SERVICE ALLEGES THAT YOU:

1. You are not a citizen or national of the United States;
2. You are a native of DOMINICAN REPUBLIC and a citizen of DOMINICAN RE?UBLIC;

3. You were admitted to the United States at San Juan, PR on or about April 13, 1988 as an
IRZ2 permanent resident;

4. You were, on February 27, 2013, conviected in the United States Distriet Court, Western
District of North Carolina for the offanse of Conspiracy to Possess with Intent to
Distribute Marijuana, in violation of 21 USC 841 and 841 (b) (1) (A};

5. You were, on February 27, 2013, convicted in the United States District Court, Western
District of North Carolina for the offense of Conspiracy to Possess with Intent to
Distribute Cocaine, in violation of 21 USC 841 and 841(b) (1) (B).

6. You were sentenced to a total term of imprisonment of 127 months.

ON THE BASIS OF THE FOREGOING, IT IS CHARGED THAT YOU ARE SUBJECT TO REMOVAL FROM THE UNITED
STATES PURSUANT TQ THE FOLLOWING PROVISION(S) OF LAW:

R e e e i e ks Ak . e o it Sk o B Ak S e . kS S o T T o e o o o e A T P o o e oy o e o o e e e ot kA M A W

ot e i e e Sk . e e e e e o B M TS S W S T e R T e S e e e v s

Section 237(a) (2) (&) {(iii) of the Immigration and Nationality Act (Act), as amended, in that,
at any time after admission, you have been convicted of an aggravated felony as defined in
Section 101(a) (43) (U) of the Act, an attempt or conspiracy toc commit an offense described in
Section 101 (a) (43) (B) of the Act, an offense relating to the illicit trafficking in a
controlled substance, as described in section 102 of the Controlled Substances Act,
including a drug trafficking crime, as defined in section 924(c) of Title 1B, United States
Code,

Signature ‘ Title

JEFFREY GRANT Cq: o "/ SDDo

of

Pages

Form 1-83 1 Continuation Page (Rev. 08/01/07)
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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
UNITED STATES IMMIGRATION COURT

TED TURNER DRIVE
ATLANTA, GEORGIA
Matter of
File Number: A041-421-501
SILVA, Kelvin Osvaldo
In Removal Proceedings
Respondent
Charge: Section 237(a)(2)(A)(ii) of the Immigration and Nationality Act, as
amended (“INA” or “the Act”) in that, at any time after admission,
Respondent has been convicted of an apgravated felony as described in
INA § 101(a)(43)(U), an attempt or conspiracy to commit an offense
described in INA § 101(a)(43)(B), an offense relating to the illicit
trafficking in a controlled substance, as described in section 102 of the
Controlled Substances Act, including a drug trafficking crime, as defined
in section 924(c) of Title 18, United States Code.
APPEARANCES
On Behalf of Respondent: On Behalf of DHS:
Meredyth Yoon, Esq. Assistant Chief Counsel
Southeast Immigrant Freedom Initiative U.S. Department of Homeland Security
3409 Main Street 180 Ted Turner Drive SW, Suite 332
P.O. Box 368 Atlanta, Georgia 30303

Folkston, Georgia 31537

DECISION OF THE IMMIGRATION JUDGE

I. BACKGROUND

. Kelvin Osvaldo Silva (“Respondent”) is a native and citizen of the Dominican Republic who
was admitted to the United States at San Juan, Puerto Rico, on or about April 13, 1988, as an IR2
lawful permanent resident. On February 27, 2013, Respondent was convicted in the United States
District Court for the Western District of North Carolina, for the offense of Conspiracy to Possess
with Intent to Distribute Marijuana, in violation of 21 United States Code sections 841 and
841(b)(1)(A), and for the offense of Conspiracy to Possess with Intent to Distribute Cocaine, in

Kelvin Osvaldo Silva - A041-421-501 Page 1 of 5
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violation of 21 United States Code sections 841 and 841(b)(1)(B). Respondent was sentenced to a
total term of imprisonment of 127 months. See Form [-862, Notice to Appear (“NTA”),

On December 10, 2018, the United States Citizenship and Immigration Services (“USCIS”)
denied Respondent’s Form N-600, Application for Certificate of Citizenship, finding that
Respondent had not demonstrated that he had acquired United States citizenship through a United
States citizen parent, See USCIS Notice of Decision (Dec. 10, 2018).

On July 5, 2019, the U.S. Department of Homeland Security (“DHS” or “Department”) issued
Respondent a Notice to Appear (“NTA”), charging him as removable under INA
§237(a)(2)(A)(iii). See NTA.

On August 30, 2019, during a master calendar hearing before the Court, Respondent, through
counsel, asserted a claim of United States citizenship. During the hearing, Respondent denied that
he was not a citizen or national of the United States (Allegation 1); that he was a native and citizen
of the Dominican Republic (Allegation 2); and, that he was sentenced to a total term of
imprisonment of 127 months (Allegation 6).! Respondent admitted that on or about April 13, 1988,
he was admitted to the United States at San Juan, Puerto Rico, as an IR2 permanent resident
(Allegation 3); on February 27, 2013, he was convicted in the United States District Court, Western
District of North Carolina for the offense of Conspiracy to Possess with Intent to Distribute
Marijuana (Allegation 4); on February 27, 2013, he was convicted in the United States District
Court, Western District of North Carolina for the offense of Conspiracy to Possess with Intent to
Distribute Cocaine (Allegation 5).

On January 28, 2020, Respondent filed a Motion to Terminate asserting he had derived United
States citizenship through his father under INA §321. The Department opposed the Respondent’s
Motion to Terminate.

The Court has carefully reviewed the entire record before it. All evidence has been considered,
even if not specifically discussed further in this decision. For the reasons set forth below, the Court
finds Respondent is removable as charged. Moreover, as Respondent indicated he was not eligible
for any form of relief, Respondent is ordered removed to the Dominican Republic.

II. ANALYSIS

In removal proceedings, the Department has the burden to establish alienage. Matter of
Tijerina-Villareal, 13 I&N Dec. 327, 330 (BIA 1969). However, where a Respondent claims
United States citizenship, “evidence of foreign birth gives rise to a rebuttable presumption of
alienage, shifting the burden to the respondent to come forward with evidence to substantiate his
citizenship claim.” Matter of Hines, 24 I&N Dec. 544, 546 (BIA 2008). To adjudicate
Respondent’s citizenship claim, the Court must analyze the law in effect at the time when the last
material condition was met. See e.g.. Matter of L-, 7 I&N Dec. 512 (R.C. 1957) (noting that
determinations involving derivative citizenship are controlled by the law in effect when the last

! The Court notes that on January 31, 2020, during a master calendar hearing, Respondent, through counsel, indicated
that Respondent was sentenced to a total term of imprisonment of 120 months after the sentence was modified and
“reduced. Therefore, factual allegation 6 is amended to reflect the modification in the sentence.
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material condition is met); Matter of Rodriguez-Tejedor, 23 I&N Dec. 153 (BIA 2001) (finding
that the Child Citizenship Act of 2000 is not retroactive); Matter of Nwozuzu, 24 1&N Dec. 609,
616 (BIA 2008). The Court finds that the Child Citizenship Act, or INA § 320(a), does not apply
to Respondent reached 18 years of age prior to February 27, 2001.

Further, the Court finds Respondent has not demonstrated that he satisfied the requirements
contained in former INA § 321, which states the following: '

(a) A child born outside of the United States of alien parents, or of an alien parent and
a citizen parent who has subsequently lost citizenship of the United States, becomes
a citizen of the United States upon fulfillment of the following conditions: (1) the
naturalization of both parents; or (2) the naturalization of the surviving parent if
one of the parents is deceased; or (3) the naturalization of the parent having legal
custody of the child when there has been a legal separation of the parents or the
naturalizing of the mother of the child if the child was born out of wedlock and the
paternity of the child has not been established by legitimation; and if (4) such
naturalization takes place while such child is under the age of eighteen years; and
(5) such child is residing in the United States pursuant to a lawful admission for
permanent residence at the time of the naturalization of the parent last naturalized
under clause (1) of this subsection, or the parent naturalized under clause (2) or (3)
of this subsection, or thereafter begins to reside permanently in the United states
while under the age of eighteen years.

In this case, Respondent asserts that the Court should grant his Motion to Terminate because
he was under 18 years old when his father naturalized: he began permanently residing in the United
States thereafter in his father’s custody; and, his parents were legally separated. See Mot. to
Terminate at 6 (Jan. 28, 2020). Respondent was born on October 16, 1976, out of wedlock. See
Resp’t’s Submission of Supporting Docs., Tab K (Jan. 27, 2020). Respondent was admitted to the
United States on April 13, 1988, at the age of 11, and was in the custody of his father. See Matter
of Rivers, 17&N Dec. 419, 421 (BIA 1980); NTA; Resp’t’s Submission of Supporting Docs., Tab
K (Jan. 27, 2020). Respondent’s father naturalized to United States citizenship on January 5, 1988,
when Respondent was 11 years old. See id., Tab F. Respondent has not submitted evidence to
demonstrate that his mother ever naturalized.

" Respondent’s father noted on his January 1988 naturalization application that he was married
to a female from March 30, 1975, until a March 31, 1979, “divorce.” Resp’t’s Submission of
Supporting Docs., Tab K. However, Respondent has not provided documentary evidence to
support his position that his parents were ever legally married or that they divorced in 1979.
Although Respondent contends that his parents were legally separated, the Court finds that
Respondent’s parents were never married and therefore could not have been legally separated. See
Mot. to Terminate at 5; Levy v. U.S. At’y Gen., 882 F.3d 1364, 1368 (11th Cir. 2018) (discussing
that “[IJegal separation is a bright line rule marking the disunion of a married couple, and no
analogous legal event marks the disunion of an unmarried couple.” The Eleventh Circuit had
previously noted, “Every circuit court to consider this question has concluded that, to qualify as a
“|ggal”—rather than “informal” separation—some formal action must operate to dissolve or alter
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the marital relationship by operation of law.” Claver v. U.S. Att’y Gen., 245 Fed. Appx. 904, 906
(11th Cir. 2007)

Even assuming a common law marriage, Respondent's parents could not be legally separated
under INA § 321(a)(3) because they were not legally married. See Matter of H-, 3 I&N Dec. 742,
744 (BIA 1949) (“since the subject's parents were not lawfully joined in wedlock, they could not
have been legally separated.”); see also Johnson v. Whitehead, 647 F.3d 120 (4th Cir. 2011)
(finding that “every circuit that has considered the issue has found a marriage requirement in the
term “legal separation”); see also Brissett v. Ashcroft, 363 F.3d 130 (2d Cir. 2004) (recognizing
legally separated for purposes of derivative citizenship under INA § 321(a)(3) requires marital
relationship in the first instance). In a letter to the Court, Respondent’s birth mother wrote, “The
relationship between Kelvin’s father and I ended by the time Kelvin was bomn, but we remained
friends.” See Resp’t’s Submission of Supporting Documents at Tab K. It is interesting that she
made no claim of marriage (formal, religious or civil) to Respondent’s father, but wrote that in
1988 she had been living with her “husband” in the United States. Id.

On his January 1988 naturalization application Respondent’s father indicated a (then) current
marriage on December 9, 1982.2 The fact that Respondent’s parents each married other individuals
after their relationship ended does not, in any way, demonstrate that they were legally separated,
if they were not legally married before their separation. See Resp’t’s Submission of Supporting
Docs, Tab I. Further, the Court notes that in the USCIS Notice of Decision denying Respondent’s
N-600 it stated the following:

You were born on October 16, 1976. You were granted permanent resident status
on April 13, 1988. Your father became a naturalized United States citizen on
January 05, 1988. Your parents never married and your mother was not a United
States Citizen before you turned 18 years old. Therefore you are ineligible for a
Certificate of Citizenship under former INA 321.

See USCIS Notice of Decision (Dec. 10 2018).

Respondent has failed to affirmatively establish his citizenship claim under INA § 321(a).
Therefore, he is subject to the provisions of the Act, and this Court has personal jurisdiction over
him in the removal proceedings.

III. CONCLUSION

The Department has established by clear and convincing evidence that Respondent is a native
and citizen of the Dominican Republic. See 8 C.F.R. § 1240.8(c) (placing the burden on the DHS
to establish alienage); Matter of Gonzalez, 16 I&N Dec. 44, 47 (BIA 1976). The Court will sustain
all six factual allegations in the NTA and the charge of removability under INA § 237(a)(2)(A)(iii).

2 On December 9, 1987, a married (December 9, 1982) female named Aida Silva filed a Form 1-130 for Respondent.
She indicated on the form that the beneficiary of the petition was her child, not by adoption. See Resp’t’s Subm ission
" of Supporting Documents at Tab D.
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Moreover, as Respondent indicated through counsel that he was not eligible for any form of relief,
Respondent is ordered removed to the Dominican Republic on the charge contained in the NTA.

In light of the foregoing, the Court will issue the following orders:

ORDERS OF THE IMMIGRATION JUDGE

IT IS ORDERED: The removal charge under INA §
237(a)(2)(A)(iii) is SUSTAINED.

IT IS FURTHER ORDERED: Respondent’s Motion to Terminate is
DENIED.

II IS FURTHER ORDERED: Respondent shall be REMOVED to THE
DOMINICAN REPUBLIC.

Mt & 2020

Date RANDALL W. DUNCAN
United States Immigration Judge

FAILURE T0 DEPART WARNINGS: The Court has ordered you removed from the United States. Ifyou
willfully fail or refuse to apply for the required travel documents to depart the United States, to
present yourself for removal as instructed, to depart the United States as instructed, or to take any
action, or conspire to take any action, to prevent or hamper your departure, you will be subject to
a civil monetary penalty of not more than $500 per day you are in violation. INA §§ 240(c)(3),
274D(a); 8 C.F.R. § 1240.13(d).

NOTICE OF THE RIGHT TO APPEAL: You are hereby notified that both parties have the right to appeal
the Immigration Judge's decision in this case to the Board of Immigration Appeals (“Board”). 8
C.F.R. § 1003.38(a). A Notice of Appeal (Form EOIR-26) must be submitted to the Board within
30 calendar days from the issuance or mailing of this decision. 8 C.F.R. § 1003.38(b). If the final
date for filing falls on a Saturday, Sunday, or legal holiday, the filing date is extended to the next
business day. 1d. If no appeal has been taken within the time allotted to appeal, the Immigration
Judge's decision becomes final. Id. By failing to timely file an appeal, a party irrevocably
relinquishes the opportunity to obtain review of the Immigration Judge's decision and challenge
the ruling.
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Z U.S. Department of Justice

Executive Office for Immigration Review

Board of Immigration Appeals
Office of the Clerk

5107 Leesburg Pike, Suite 2000
Falls Church, Virginia 22041

Yoon, Meredyth DHS/ICE OFFICE OF CHIEF COUNSEL - SDC
SIFI 146 CCA ROAD, P.O. BOX 248
3409 Main Street P.O. Box 368 LUMPKIN GA 31815

Folkston GA 31537

Name: SILVA, KELVIN OSVALDO A 041-421-501

Date of this Notice: 1/19/2022

Enclosed is a copy of the Board's decision and order in the above-referenced case.

Sincerely,

Donna. Carns

Donna Carr
Chief Clerk

Enclosure

Panel Members: Userteam: Docket

Brown, Denise G
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NOT FOR PUBLICATION

U.S. Department of Justice
Executive Office for Inmigration Review
Board of Immigration Appeals

MATTER OF:
FILED

Kelvin Osvaldo SILVA, A041-421-501 Jan 19, 2022

Respondent

ON BEHALF OF RESPONDENT: Meredyth Yoon, Esquire
ON BEHALF OF DHS: Ashley S. Waldrop, Assistant Chief Counsel

IN REMOVAL PROCEEDINGS
On Remand from a Decision of the United States Court of Appeals for the Eleventh Circut

Before: Brown, Temporary Appellate Immigration Judge!
Opinion by Tenporary Appellate Immigration Judge Brown

BROWN, Temporary Appellate Immigration Judge

This matter is before the Board pursuant to a remand from the United States Court of
Appeals for the Eleventh Circuit due to exhibits missing from the record. The respondent, who is a
native and citzen of the Dominican Republic and a lawful permanent resident of the United
States, has filed copies of the missing exhibits. Both parties have filed briefs on remand.2 We will
dismiss the appeal

We review findings of fact determined by an Immigration Judge, including credibility findings,
under a “clearly erroneous” standard. 8 C.F.R. § 1003.1(d)(3)(1). We review questions of law,
discretion, and judgment, and all other issues in appeals from decisions of Immigration Judges
de novo. 8 C.F.R. § 1003.1(d)(3)(ii).

! Temporary Appellate Immigration Judges sit pursuant to appointment by the Attorney General
See generally 8 C.F.R. § 1003.1(a)(1), (4).

2 We grant the Department of Homeland Security’s motion to accept untimely filing.
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The issue on appeal is whether the respondent obtained United States citizenship based upon
his father’s naturalization. We adopt and affrm the decision of the Immigration Judge.
See Matter of Burbano, 20 1&N Dec. 872, 874 (BIA 1994).3

We agree with the Immigration Judge that the respondent did not derive citizenship after his
father’s naturalization because there was never “a legal separation of the parents” within the
meaning of former section 321(a)(3) of the Immigration and Nationality Act, 8 U.S.C. § 1432
(repealed) (providing, in relevant part, for derivative citizenship based on the “naturalization of
the parent having legal custody of the child when there has been a legal separation of the parents™).
The respondent’s parents were never married. Their subsequent, respective marriages to others
did not constitute a “legal separation.”

The respondent’s reliance on the cultural acceptance of informal unions and the legal
protections given to such unions in the Dominican Republic does not establish the requisite legal
separation of his parents. See Matter of H-, 3 I&N Dec. 742 (BIA 1949) (holding that identical
language in the prior derivative citizenship statute required legal termination of a marriage). Nor
has the respondent even established that his parents would have been considered to have been in a
consensual union (see IJ at 4). His mother was a teenager when he was born, does not describe
her relationship with his father as a marriage or civil union, and asserts that her relationship with
his father ended prior to his birth (id., citing Tab K of the respondent’s submission).

The respondent’s constitutional challenges to former section 321(a)(3) of the Act are not within
the Board’s authority to adjudicate. Matter of Yanez, 23 1&N Dec. 390, 401 (BIA 2002); see aiso
Levyv. US. Att’y Gen., 882 F.3d 1364 (11th Cir. 2018) (rejecting constitutional challenges to
former section 321(a)(3) of the Act based on gender, legitimacy, and marital status).

Accordingly, we will dismiss the respondent’s appeal.

ORDER: The appeal is dismissed.

? The respondent has fled copies of the exhibits that went missing from the record.
The Department of Homeland Security (DHS) has not challenged the accuracy of the

filings. The filings are consistent with the Immigration Judge’s citation in the written decision to
Tabs F and K of the respondent’s submissions. Accordingly, we do not deem it necessary to
remand the record to the Immigration Judge.
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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW

IMMIGRATION COURT
ATLANTA, GEORGIA
In the Matter of: )
) A: 041-421-501
KELVIN OSVALDO SILVA )
)
In removal proceedings

DEPARTMENT OF HOMELAND SECURITY’S
NOTICE OF FILING W
The Department of Homeland Security (DHS), by and through undersigned counsel,

respectfully submits the following memorandum and document listed on the ‘;i"gble of

g..

Contents,” and attached hereto, for the Court’s consideration in the above-styled case. ... 7
[y j: :
Respectfully submitted January 6, 2020. B 5
- Q |

B alls

Assistant Chief Counsel

U.S. Immigration and Customs Enforcement
U.S. Department of Homeland Security

[ certificate of service follows on page 4 ]
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MEMORADUM OF LAW

Pursuant to the USCIS Notice of Decision attached and the Immigration and Nationality
Act, the Respondent is not eligible for citizenship. In this case, the respondent was born outside
of the United States in the Dominican Republic on October 16, 1976. The respondent was also
bom out of wedlock. On April 13, 1988. the respondent was admitted to the United States as a
permanent resident before his 18% birthday. On January 5%, 1988, the respondent’s father
naturalized. On June 5%, 1998, the respondent’s mother naturalized, after the respondent’s 18t
birthday. Although the respondent’s father naturalized before the respondent’s 18 birthday,
the respondent’s parents were never married. For the respondent to have derived citizenship
from his father, there would have had to have been a legal separation of the parents, which is
not present in this case. Thus, the respondent has not derived citizenship and is not eligible for

citizenship under section 320 and 321 of the Immigration and Nationality Act.
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CERTIFICATE OF SERVICE
I hereby certify that I mailed a copy of this “NOTICE OF FILING,” by placing said
copy, and any attached pages thereto, by placing a copy in my office’s outgoing mail system in
an envelope duly addressed to:

Kelvin Osvaldo Silva

Folkston ICE Processing Center Annex
PO Box 248

3424 Hwy 252 E,,

Folkston, GA 31537

Meredyth Yoon
Respondent’s Counsel
3409 Main Street
Folkston, GA 31537

Submitted this January 6, 2020

e

Bruna M. Walls

Assistant Chief Counsel

U.S. Immigration and Customs Enforcement
U.S. Department of Homeland Security
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! U.8. Department of Homeland Secority
U S Citizenship and Immigration Services
4121 Southpoint Boulevard

DEE 1 ﬂ ?_[]'iﬂ . Jucksonville, FL 32216
Ngws. U.S. Citizenshi
-{ch and Immigration
Kelvin O. Silva Susana e Services

¢/o: Patricia Susana
2010 Grand Avenues, Apt 6G
Bronx, NY 10453

I

A041421501
NBC1890020332

LI

RE: N-600, Application for Certificate of Citizenship

NOTICE OF DECISION

Dear Kelvin O. Silva Susana:

Thank you for submitting Form N-600, Application for Certificate of Citizenship, to U.S. Citizenship
and Immigration Services (USCIS). You are claiming that you are eligible to receive a Certificate of
Citizenship because you acquired U.S. citizenship under former section 321 of the Immigration and
Nationality Act (INA).

After a thorough review of your application and supporting documentation, and information in the
record, USCIS has determined that you have not established eligibility for approval of your Form
N-600. Therefore, USCIS must deny your application.

Generally, to be eligible for citizenship under former section 321 of the INA, an applicant must meet
the following requirements on or before February 26, 2001:

« Be born outside the United States and its outlying possessions after December 24, 1952;

o Be the legitimate biological or adopted child of parents who are U.S. citizens by naturalization;
OR

e Be the child of a naturalized parent if the other parent is deceased; OR

e Be the child of a naturalized parent who has legal custody of you and is legally separated from
the other parent; OR

« Be born out of wedlock to a mother who naturalizes and where paternity is not established by
legitimation; AND

e Be a lawful permanent resident of the United States;

e Be residing in the United States in the legal and physical custody of the naturalized parents (or,
in the case of divorce or a legal separation, be residing in the legal custody of the naturalized
parent); and

o Be under 18 years old at the time all of the above conditions are met.
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Statement of Facts and Analysis Including Ground(s) for Denial

On March 05, 2018. USCIS received your Form N-600. You claim that you have acquired U.S.
citizenship through a US Citizen parent.

You were born on October 16, 1976. You were granted permanent resident status on April 13, 1988.
Your father became a naturalized United States citizen on January 05, 1988, Your parents never
married and your mother was not a United States Citizen before you turned 18 years old. Therefore
you are ineligible for a Certificate of Citizenship under former INA 321.

You are also ineligible for citizenship under the Child Citizenship Act of 2001 (INA320), which
provides for automatic acquisition of United States citizenship when at least one parent 1s a citizen of
the United States, the child is a permanent resident under the age of 18, and the child is residing in the
United States in the legal and physical custody of the citizen parent. However, you must have been
under age 18 on the effective date of enactment February 27, 2001. Because you were over 18 years
old on February 27, 2001 you are also ineligible for citizenship under INA 320.

Based on a review of your application, supporting documentation, and information in the record,
USCIS has found that you are not eligible for a Certificate of Citizenship under former section 321 of
the INA, and Under Section 320 of the INA].

You may appeal this decision by filing Form 1-290B with fee within 30 calendar days of the date of
this notice (33 days if this decision was mailed). See Title 8, Code of Federal Regulations (8 CFR),
sections 103.5 and 320.5. Please be aware that after a Form N-600 has been denied and the appeal
time has expired, any subsequent Form N-600 submitted to USCIS by the same individual will be
rejected. If the appeal time has expired, you must file a motion to reopen or reconsider using Form
1-290B with fee, See 8 CFR 320.5.

To access Form 1-290B, or if you need additional information, please visit the USCIS Web site at
www.uscis.gov or call the USCIS Contact Center toll free at 1-800-375-5283. You may also make an
InfoPass appointment if you wish to speak to a USCIS employee in person at a USCIS office. To
schedule an appointment, go to www.uscis.gov, select InfoPass, and follow the on-screen instructions.

Sincerely,

)

Lisa D. Bradley
Director
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Attachment
(Applicable Law/Regulations)

To better assist you, the sections of law referenced in your decision are provided below:

INA 321, 8 USC §1432 (repealed)

(a) A child born outside of the United States of alien parents or of an alien parent and a citizen parent
who has subsequently lost citizenship of the United States, becomes a citizen of the United States
upon fulfillment of the following the following conditions:

(1) The naturalization of both parents; or

(2) The naturalization of the surviving parent if one of the parents is deceased;

(3) The naturalization of the parent having legal custody of the child when there has been a legal
separation of the parents or the naturalization of the mother if the child was born out of wedlock and
the paternity of the child has not been established by legitimation; and if

(4) Such naturalization takes place while such child is under the age of eighteen years; and

(5) Such child 1s residing in the United States pursuant to a lawful admission for permanent residence
at the time of the naturalization of the parent last naturalized under clause (1) of this subsection, or the
parent naturalized under clause (2) or (3) of this subsection, or thereafter begins to reside permanently
in the United States while under the age of eighteen years.

INA 320

(a) A child born outside of the United States automatically becomes a citizen of the United States
when all of the following conditions have been fulfilled:

(1) At least one parent of the child is a citizen of the United States, whether by birth or naturalization.

(2) The child is under the age of eighteen years.

(3) The child is residing in the United States in the legal and physical custody of the citizen parent
pursuant to a lawful admission for permanent residence.

(b) Subsection (a) shall apply to a child adopted by a United States citizen parent if the child satisfies
the requirements applicable to adopted children under section 101(b)(1).
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